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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206—-AM78

Prevailing Rate Systems; North
American Industry Classification
System Based Federal Wage System
Wage Surveys

AGENCY: U.S. Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management is issuing a final rule to
update the 2007 North American
Industry Classification System (NAICS)
codes currently used in Federal Wage
System wage survey industry
regulations with the 2012 NAICS
revisions published by the Office of
Management and Budget.

DATES: Effective date: This rule is
effective October 23, 2013. Applicability
date: This rule applies for local wage
surveys beginning on or after February
21, 2014.

FOR FURTHER INFORMATION CONTACT:
Madeline Gonzalez, by telephone at
(202) 606—2838 or by email at pay-leave-
policy@opm.gov.

SUPPLEMENTARY INFORMATION: On March
26, 2013, the U.S. Office of Personnel
Management (OPM) issued a proposed
rule (78 FR 18252) to update the 2007
North American Industry Classification
System (NAICS) codes used in Federal
Wage System (FWS) wage survey
industry regulations with the 2012
NAICS revisions published by the Office
of Management and Budget (OMB). The
Federal Prevailing Rate Advisory
Committee (FPRAC), the national labor-
management committee responsible for
advising OPM on matters concerning
the pay of FWS employees,
recommended by consensus that we
adopt these changes. The 30-day

comment period ended on April 25,
2013. OPM received two comments
from a labor organization.

The first comment received from the
labor organization was in reference to
section 532.285 of title 5, Code of
Federal Regulations—Special wage
schedules for supervisors of negotiated
rate Bureau of Reclamation employees.
The labor organization asked if the
special schedule rates for supervisors of
negotiated rate Bureau of Reclamation
(BOR) employees at the Yuma Projects
Area were based on the negotiated rates
of union represented workers. The
answer is no, rates for supervisors of
negotiated rate BOR employees are not
based on the negotiated rates of union
represented workers. Section 532.285
provides that the special wage rates for
supervisors of negotiated rate BOR
employees be based on annual special
wage surveys conducted by BOR in each
special wage area. Survey jobs
representing BOR positions at up to four
levels will be matched to private
industry jobs in each special wage area.
Special schedule rates for each position
will be based on prevailing rates for that
particular job in private industry.

The labor organization’s second
comment was in reference to NAICS
code 332994 (Small arms, ordnance, and
ordnance accessories manufacturing),
which OPM proposed be added to the
list of required NAICS codes in the
Artillery and combat vehicle specialized
industry in 5 CFR 532.313. The labor
organization asked if the addition of
NAICS code 332994 would also
encompass cannon tube production
from Federal arsenals. The Department
of Defense, the lead agency responsible
for conducting FWS surveys and issuing
wage schedules, surveys cannon
manufacturers. Previously, OMB listed
cannon manufacturing under NAICS
code 332995, but with the 2012 update,
it is now listed under NAICS code
332994. We note, however, that the law
requires that FWS wage surveys include
only private sector employers. If a
private sector employer identified under
NAICS code 332994 exists in a wage
area, it may be included in an FWS
wage survey. DOD does not survey any
Federal agencies in order to set pay for
FWS employees.

We have not made any changes to the
final regulations based on these two
comments. This final regulation is
effective 30 days after publication.

However, to provide DOD with
sufficient time and a fixed date for
planning surveys and implementing
changes required by OMB’s 2012 NAICS
revisions, the regulation is applicable
for wage surveys ordered to begin on or
after February 21, 2014. As OMB
continues to update NAICS codes
periodically, we will update these
regulations to correspond to the updated
NAICS codes based on advice we
receive from FPRAC.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will affect only Federal
agencies and employees.

Executive Order 13563 and Executive
Order 12866

This proposed rule has been reviewed
by the Office of Management and
Budget in accordance with Executive
Order 13563 and Executive Order
12866.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

U.S. Office of Personnel Management.
Elaine Kaplan,
Acting Director.

Accordingly, the U.S. Office of

Personnel Management amends 5 CFR
part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

m 1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

§532.213 [Amended]
m 2.In §532.213, amend the table

headings in both columns by replacing
the year “2007”” with “2012.”

§532.221 [Amended]

m 3.In §532.221, amend the table as
follows:

m a. Revise the year 2007’ to ““2012” in
the table headings in both columns;

m b. Remove NAICS codes “44311,”
“7221,” and “7222” in the first column
and “Appliance, television, and other
electronic stores,” “Full-service
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restaurants,” and “Limited-service
eating places” in the second column;

and

m c. Add NAICS codes “443” and
“7225” in the first column in numerical
order and “Electronics and appliance
stores” and ‘‘Restaurants and other
eating places” in the second column.

§532.267 [Amended]

W 4.In §532.267(c)(1), amend the table
as follows:

m a. Revise the year “2007” to ““2012”" in
the table headings in both columns;

m b. Add NAICS code “333316” in the
first column in numerical order and
“Photographic and photocopying
equipment manufacturing” in the
second column;

m c. Revise the title of NAICS code
334613 from ‘“Magnetic and optical
recording media manufacturing” to
“Blank magnetic and optical recording
media manufacturing” in the second
column; and

m d. Revise the title of NAICS code 4921
from “Couriers” to “Couriers and
express delivery services” in the second
column.

§532.285 [Amended]

m 5.In §532.285(c)(1), amend the table
headings in both columns by replacing
the year “2007”” with “2012.”

§532.313 [Amended]

m 6.In §532.313(a), amend the table as
follows:

W a. Revise the year 2007’ to “2012” in
the table headings in both columns;

m b. Add NAICS code 333316 in the
first column in numerical order and
“Photographic and photocopying
equipment manufacturing” in the
second column to the list of required
NAICS codes for the Electronics
Specialized Industry, Guided Missiles
Specialized Industry, and Sighting and
Fire Control Equipment Specialized
Industry;

m c. Remove NAICS codes ““332212,”
“332995,” “336312,” “336322,” and
““336399” in the first column and ‘“Hand
and edge tool manufacturing,” “Other
ordnance and accessories
manufacturing,” “Gasoline engine and
engine parts manufacturing,” “Other
motor vehicle electrical and electronic
equipment manufacturing,” and “All
other motor vehicle parts
manufacturing” in the second column
from the list of required NAICS codes
for the Artillery and Combat Vehicle
Specialized Industry; and

m d. Add NAICS codes ““332216,”
“332994,” “33631,” “33632,” and
““33639” in the first column in
numerical order and “Saw blade and
hand tool manufacturing,” “Small arms,

ordnance, and ordnance accessories
manufacturing,” “Motor vehicle
gasoline engine and engine parts
manufacturing,” “Motor vehicle
electrical and electronic equipment
manufacturing,” and ‘“Other motor
vehicle parts manufacturing” in the
second column to the list of required
NAICS codes for the for the Artillery
and Combat Vehicle Specialized
Industry.

[FR Doc. 2013-22498 Filed 9-20-13; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. APHIS-2009-0084]
RIN 0579-AD56

Importation of Litchi Fruit From
Australia

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations in order to allow, under
certain conditions, the importation of
commercial shipments of litchi fruit
from Australia into the continental
United States, except Florida. As a
condition of entry, the litchi fruit must
be treated with irradiation and subject
to inspection. If irradiation is applied
outside the United States, the fruit must
be inspected jointly by inspectors from
the Animal and Plant Health Inspection
Service and the national plant
protection organization (NPPO) of
Australia prior to departure and
accompanied by a phytosanitary
certificate issued by the NPPO of
Australia certifying that the fruit
received the required irradiation
treatment. If irradiation is to be applied
upon arrival in the United States, the
fruit must be inspected by Australian
inspectors prior to departure and
accompanied by a phytosanitary
certificate issued by the NPPO of
Australia. Additionally, the litchi fruit
may not be imported into or distributed
within the State of Florida, due to the
presence of litchi rust mite in Australia.
This action allows for the importation of
litchi fruit from Australia into the
continental United States, except
Florida, while continuing to provide
protection against the introduction of
quarantine pests.

DATES: Effective Date: October 23, 2013.

FOR FURTHER INFORMATION CONTACT: Ms.
Dorothy C. Wayson, Regulatory
Coordination Specialist, PPQ, APHIS,
4700 River Road Unit 141, Riverdale,
MD 20737-1231; (301) 851-2036.
SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56-1
through 319.56-60, referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests.

On December 28, 2011, we published
in the Federal Register (76 FR 81401—
81404, Docket No. APHIS—2009-0084) a
proposal * to amend the regulations to
allow fresh litchi fruit (Litchi chinensis
Sonn.) from Australia to be imported
into the continental United States,
except Florida. We proposed that, as a
condition of entry, the litchi fruit would
have to be produced in accordance with
a systems approach that includes
requirements for monitoring and
oversight, irradiation treatment of the
fruit, limited distribution, and shipping.

We solicited comments concerning
our proposal for 60 days ending
February 27, 2012. We received four
comments by that date. They were from
two students, a representative of a
foreign government, and an organization
of State plant regulatory officials. The
comments are discussed below by topic.

Pest List

We prepared a pest risk assessment
(PRA) and a risk management document
for the importation of fresh litchi fruit
from Australia. That PRA evaluated the
risks associated with the importation of
litchi fruit with up to 5 millimeters of
stem into the continental United States
from Australia. The threshold allowing
for a maximum of 5 millimeters of stem
on the imported litchi fruit was
included in Australia’s market access
request and therefore established as the
allowable limit in the PRA.

One commenter stated that neither the
proposed rule nor the PRA provided
phytosanitary justification for the
inclusion of this 5 millimeter limit. The
commenter further stated that, while the
5 millimeter stem length was included
in Australia’s market access request, it
had been intended only as part of a
general description of Australia’s
standard litchi fruit production
practices. The commenter asked that the
limit be removed in light of the fact that

1To view the proposed rule and the comments
we received, go to http://www.regulations.gov/
#!docketDetail;D=APHIS-2009-0084.
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those pests associated with stems and
twigs would either be mitigated by the
treatments described in the systems
approach regardless of stem length or
were not listed as following the pathway
of importation.

We agree with the commenter and
have removed the requirement.

The PRA identified 15 pests of
quarantine significance present in
Australia that could be introduced into
the United States through the
importation of litchi fruit, including 3
fruit flies, 7 lepidopteran pests, 2 scales,
2 other insect pests, and 1 mite.

Green scale (Coccus viridis) and
passionvine mealybug (Planococcus
minor) were included in the proposed
rule and PRA as being two of the
quarantine pests of litchi subject to
mitigation. Subsequent to publication of
the proposed rule, we established that
Coccus viridis and Planococcus minor
no longer meet our definition of a
quarantine pest and have added them to
our list 2 of pests that we no longer
regulate. Therefore, we will not be
including Coccus viridis and
Planococcus minor among the pests to
be listed in the additional declaration
on the phytosanitary certificate. This
change has the effect of addressing one
commenter’s recommendation that
Planococcus minor not be regarded as a
pest following the pathway of
commercial shipments.

One commenter requested that we
intensively monitor litchi fruit from
Australia at the port of entry for the
litchi hairy mite (Aceria litchii), which
is not eliminated by irradiation.

Port of entry inspection is among the
required phytosanitary measures that
apply to the importation of litchi fruit
from Australia. These measures, which
also include requirements concerning
irradiation, commercial shipments, and
limited distribution, have been
successfully applied to shipments of
litchis imported from Thailand, where
the litchi hairy mite is also present.
Based on our experience, we are
confident in the efficacy of the standard
level of inspection in detecting
quarantine pests and preventing their
entry into the United States.

Proposed Systems Approach

Based on the risk management
document, we determined that measures
beyond the standard port of arrival
inspection are required to mitigate the
risks posed by the plant pests associated
with the importation of litchi fruit from
Australia. We proposed to allow the

2This list can be viewed at http://
www.aphis.usda.gov/plant_health/plant pest_info/
frsmp/non-reg-pests.shtml.

importation of litchi fruit from Australia
into the United States only if they are
produced in accordance with a systems
approach to mitigate pest risk.

One commenter objected to our use of
the term “‘systems approach.” The
commenter stated that since all pests
identified as likely to follow the
importation pathway are mitigated by
the proposed irradiation treatment and
because no specific in-field management
measures were stipulated, the
combination of measures would not
qualify as a systems approach. The
commenter asked that we remove all
references to the systems approach from
the regulation.

We are making no change as a result
of this comment. We proposed a number
of requirements that shipments of litchi
fruit from Australia would have to meet
prior to importation. These
requirements concerned place of
production, treatment with irradiation,
certificates of inspection issued by the
national plant protection organization
(NPPO) of Australia, limited
distribution, and limitation to
commercial consignments only. For the
reasons discussed below, we have
decided to remove the requirement
relating to place of production. Contrary
to the commenter’s assertion, the litchi
hairy mite is not mitigated by the
irradiation treatment and therefore
necessitates specific inspection. In
addition, the limited distribution
requirement is an additional measure
beyond the standard port of arrival
inspection which is required to mitigate
the risks posed by the plant pests
associated with litchis from Australia.
Furthermore, the proposed measures
meet the definition of systems approach
as found in International Standards for
Phytosanitary Measures (ISPM) No. 5:
The integration of different risk
management measures, at least two of
which act independently, and which
cumulatively achieve the appropriate
level of protection against regulated
pests.

One element of the proposed systems
approach was a requirement that the
litchi fruit be grown in approved places
of production that are registered with
and monitored by the NPPO of
Australia.

One commenter argued that the
monitoring requirement should be
removed, as the proposed systems
approach did not include any
requirements for in-field control
measures of the sort that would require
NPPO oversight. The commenter stated
that the other methods of control listed
as part of the proposed systems
approach would be sufficient to mitigate
risks posed by those pests discussed in

the PRA and the risk management
document.

We agree with the commenter.
Regulatory requirements concerning the
monitoring of approved places of
production are associated the
application of in-field measures needed
to address a specific pest risk, which is
not the case with the mitigation
measures assigned for litchi fruit from
Australia as detailed in the PRA. Rather,
the framework equivalency workplan
required for irradiated fruits and
vegetables as described in
§305.9(e)(1)(B) of our phytosanitary
treatments regulations, stipulates that
the U.S. and the exporting country’s
NPPO must establish the type and
amount of inspection, monitoring, or
other activities that will be required in
connection with allowing the
importation of irradiated fruits and
vegetables. Such workplans include
requirements for NPPO-approved places
of production for the purpose of specific
traceability in the event of an
unforeseen pest situation. This allows
for the Animal and Plant Health
Inspection Service (APHIS) and the
NPPO to work collaboratively to address
the situation in-country without
applying unnecessary importation
restrictions.

Another element of the proposed
systems approach was a requirement
that the litchi fruit be imported in
commercial consignments only. This is
because commercially produced fruit
are already subject to standard
commercial cultural and post-harvest
practices that reduce the risk associated
with plant pests. Export orchards that
are registered production sites with
traceback capability was cited as one of
those practices that helps ensure the
phytosanitary security of exported
litchis.

One commenter requested that we
exclude the requirement regarding
registered production sites with
traceback capability. The commenter
argued that such a stipulation is
inconsistent with the requirements of
previous rules regarding the importation
of fruits and vegetables from Australia
as well as rules regarding the
importation of litchi fruit from countries
other than Australia. The commenter
concluded that, from a regulatory
flexibility standpoint, it would be
preferable to include any requirement
regarding traceability in the framework
equivalency workplan given that these
workplans may be amended more easily
to reflect any changing conditions
within the country that would
necessitate such tracking.

We agree with the commenter’s point
and have removed references to the
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requirement that orchards be registered
with and monitored by the NPPO of
Australia in this final rule. We also
agree that any such requirements are
more appropriately located in the
framework equivalency workplan
where, as with the conditions
concerning monitoring requirements
discussed previously, they would
provide for specific traceability in the
event of an unforeseen pest situation.

Another element of the proposed
systems approach was a requirement
that litchi fruit be treated with a
minimum absorbed irradiation dose of
400 gray in accordance with the
provisions of § 305.9 and the Plant
Protection and Quarantine Treatment
Manual. This is the established generic
dose for all insect pests, except pupae
and adults of the order Lepidoptera.
While the preamble text in the proposed
rule specified that such treatment could
be conducted at an approved facility in
Australia or in the United States, the
proposed regulatory text stated that
treatment would have to be conducted
prior to importation of the fruits into the
United States.

The commenter asked that the
requirement for the fruit to be treated
prior to importation into the United
States be removed.

We agree with the commenter and
have changed the requirement
accordingly. If irradiation is applied
outside the United States, the fruits
must be inspected jointly by inspectors
from APHIS and the NPPO of Australia
prior to departure and accompanied by
a phytosanitary certificate issued by the
NPPO of Australia certifying that the
fruit received the required irradiation
treatment. If irradiation is to be applied
upon arrival in the United States, the
fruits must be inspected by Australian
inspectors prior to departure and
accompanied by a phytosanitary
certificate issued by the NPPO of
Australia.

In addition to altering the requirement
associated with the location of the
irradiation treatment, we are also
removing the stipulation that this
information be contained in an
additional declaration, as an additional
declaration is not used for certifying
application of a treatment or details of
a treatment. Instead, if irradiation is
applied outside the United States, the
fruits must be inspected jointly by
inspectors from APHIS and the NPPO of
Australia prior to departure and
accompanied by a phytosanitary
certificate issued by the NPPO of
Australia certifying that the fruit
received the required irradiation
treatment. We included the requirement
concerning the additional declaration

regarding treatment information in error
in the proposed rule. Certification of
irradiation treatment will provide
sufficient phytosanitary protection.

Because the litchi hairy mite is not
present in Florida and because we have
consistently prohibited host movement
into Florida from areas where that pest
is present, another aspect of the
proposed systems approach was to
prohibit the importation and
distribution of litchi from Australia into
the State of Florida by requiring that all
cartons of litchi be stamped “Not for
distribution in FL.”

One commenter stated that we should
also restrict importation of litchi fruit
into the State of California given that
Florida and California have similar
climates that allow for the establishment
and survival of the litchi hairy mite.
Another commenter stated that
commercial litchi production is an
emerging field in California and those
small- and medium-scale agricultural
producers and family farms in particular
would be helped by the exclusion of
Australian litchi fruit from California.

We are making no change as a result
of these comments. Unlike the more
humid climate found in Florida, the dry
Mediterranean climate in California is
not conducive for the survival of the
litchi hairy mite. Additionally, the
occurrence of seasonal cold snaps and
high winds in California causes flower
loss and, consequently, poor fruit set.
The litchi tree needs a truly tropical
climate to produce much fruit. Further,
production levels of litchi in California
are low. We therefore believe that the
improbability of mite survival and the
small number of hosts available in
California are sufficient to mitigate the
risk posed by litchi hairy mite. Finally,
regarding the second commenter’s
point, APHIS does not have the
authority to prohibit commodities for
importation solely based on potential
economic impact. The determining
factor must be scientifically established
pest risk.

Pest Risk Analysis

The Asian ambrosia beetle
(Euwallacea fornicatus) was listed in
the PRA as being a pest of litchi present
in Australia that is also present in
Hawaii. We determined that Euwallacea
fornicatus was not likely to follow the
importation pathway and therefore did
not address it further via mitigations.
One commenter stated that we should
remove Euwallacea fornicatus from the
list of quarantine pests in the PRA
because the pest is also present in
Florida and California in addition to
Hawaii.

The commenter is correct regarding
the distribution of Euwallacea
fornicatus within California, Florida,
and Hawaii. However, while the beetle
is present in California and Florida
based on more recent references than
those cited in the PRA, it is also
currently listed as reportable in a
domestic context and is currently being
assessed by the United States
Department of Agriculture’s New Pest
Advisory Group. Euwallacea fornicatus,
therefore, meets our standards regarding
quarantine pests. For that reason, we are
making no changes as a result of this
comment.

Economic Analysis

We analyzed the potential economic
effects of the importation of litchi fruit
from Australia on small entities and
concluded that any litchi price declines
that might result from this rule would
be insignificant, especially if, as is
likely, at least some litchi fruit imports
from Australia were to displace imports
from other countries. Additionally, we
stated that, given that the agricultural
seasons in the Southern Hemisphere are
generally the opposite of those in the
Northern Hemisphere, the proposed
imports from Australia likely would not
directly compete with U.S. litchi fruit
production. As a result, we determined
that the importation of litchi fruit from
Australia would not have a significant
economic impact on a substantial
number of small entities.

One commenter stated other agencies
such as the United Nations Food and
Agriculture Organization do not
distinguish between fresh and processed
fruit, while the U.S. Harmonized Tariff
System group litchi fruit with other
exotic fruits into a single category. The
commenter further stated that the
analysis performed by APHIS to
determine the economic effects of the
proposed rule on small entities uses
data from 2004 and earlier in order to
reach its conclusions. The commenter
concluded that it is important to base
any economic analysis on current data
that is segregated specifically by fruit
type in order to best inform the
decisionmaking process.

We are making no changes as a result
of this comment. The commenter rightly
observes that the United Nations Food
and Agriculture Organization and the
U.S. Harmonized Tariff System do not
separate shipment data concerning fresh
litchis in particular, however we did not
use data from either of these sources in
order to conduct our economic analysis.
The most recent sources of information
specifically regarding fresh litchis are
from the Proceedings of the Florida
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State Horticultural Society, 118,% and a
paper entitled “Is It Still Profitable to
Grow Lychee in Florida?,” which was
released by the Food and Resource
Economics Department, Florida
Cooperative Extension Service, Institute
of Food and Agricultural Sciences,
University of Florida, and may be found
on the Internet at http://
edis.ifas.ufl.edu/fe496. These papers are
dated 2005 and 2004, respectively. They
represent the most recent, targeted
economic information available on the
subject of the importation of litchi fruit
and the domestic market.

The commenter also said that the two
main factors that affect the profitability
of litchi farmers in the United States are
product yield and market price. The
commenter referenced an analysis
conducted by the University of Florida,
Department of Food and Resource
Economics, which concluded that net
returns are very sensitive to even small
market price fluctuations, even more
than a similar increase or decrease in
yield.

We are making no changes as a result
of this comment. The quantity of litchi
fruit that Australia proposes to export to
the United States (400 metric tons)
represents 2.7 percent of total U.S.
imports. This relatively small quantity
is unlikely to cause market fluctuations.

The commenter agreed that the
importation of litchi fruit from Australia
alone is not likely to have a major effect
on the price of litchi sold in the United
States due to the small quantity and the
differing harvest periods in the Northern
and Southern Hemispheres. However,
the commenter also stated that litchi
fruit imported from Australia, when
considered in conjunction with litchi
fruit imported from countries such as
Thailand, Vietnam, and South Africa,
may contribute to the declining price of
litchi fruit overall. The commenter
stated that APHIS should take into
account projected import levels of litchi
fruit from all countries, rather than
considering such importations on
country-by-country basis.

We are making no changes as a result
of this comment. APHIS evaluates
commodity import requests on a case-
by-case basis. Accordingly, the
economic analysis considers total
imports levels from those countries that
currently export to the United States in
conjunction with the projected level of
imports from the requesting country.
Prior to the publication of this rule, we
allowed for the importation of litchi
fruit from China, India, Taiwan, and

3 Copies of the proceedings are available from the
person listed under FOR FURTHER INFORMATION
CONTACT.

Thailand, and therefore based our
assessment of the potential economic
impact of the rule on imports from those
countries. In the event that other
countries, such as Vietnam or South
Africa, submit requests for market
access for litchi fruit, we will evaluate
the economic impacts of imports from
those countries. We do not consider the
potential economic impact of exports of
commodities from countries that have
not submitted market access requests to
us.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available on the
Regulations.gov Web site (see footnote 1
in this document for a link to
Regulations.gov) or by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

World production of litchi is
estimated to be 2.2 million metric tons
(MT), with China accounting for over 50
percent (1.2 million MT), and one-third
produced by India (0.7 million MT). The
United States produces approximately
500 MT per year, which represents less
than 0.03 percent of world production.
U.S. litchi production is concentrated in
the States of Florida, Hawaii, and
California. Florida has the largest area
under production (1,200 acres),
followed by Hawaii (300 acres) and
California (60 acres). Currently,
Australia produces 3,500 MT of litchis.
Australia expects to export
approximately 20 forty-foot containers
of litchis per year to the United States,
which is equivalent to about 400 MT.

In 2004, the United States imported a
total of 14,854 MT of litchis, mainly
from China, Taiwan, and Mexico.
Australia’s proposed export quantity
represents about 2.7 percent of U.S.
imports in 2004.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule allows litchi fruit to be
imported into the continental United
States from Australia. State and local
laws and regulations regarding litchi
fruit imported under this rule will be
preempted while the fruit is in foreign
commerce. Fresh fruits and vegetables
are generally imported for immediate
distribution and sale to the consuming
public, and remain in foreign commerce
until sold to the ultimate consumer. The
question of when foreign commerce
ceases in other cases must be addressed
on a case-by-case basis. No retroactive
effect will be given to this rule, and this
rule will not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this final rule,
which were filed under 0579-0386,
have been submitted for approval to the
Office of Management and Budget
(OMB). When OMB notifies us of its
decision, if approval is denied, we will
publish a document in the Federal
Register providing notice of what action
we plan to take.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:
Authority: 7 U.S.C. 450 and 7701-7772,

and 7781-7786; 21 U.S.C. 136 and 136a; 7
CFR 2.22, 2.80, and 371.3.
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m 2. Anew §319.56-61 is added to read
as follows:

§319.56-61 Litchi from Australia.

Litchi (Litchi chinensis) may be
imported into the continental United
States from Australia only under the
following conditions and in accordance
with all other applicable provisions of
this subpart:

(a) The litchi must be treated for plant
pests of the class Insecta, except pupae
and adults of the order Lepidoptera,
with irradiation in accordance with
§ 305.9 of this chapter. Treatment may
be conducted either prior to or upon
arrival of the fruits into the United
States.

(b) Each shipment of litchi must be
accompanied by a phytosanitary
certificate of inspection issued by the
NPPO of Australia. For those shipments
of litchi treated in Australia, the
phytosanitary certificate must certify
that the fruit received the required
irradiation treatment prior to shipment.
For those shipments of litchi treated
upon arrival in the United States, the
fruits must be inspected by Australian
inspectors prior to departure and
accompanied by a phytosanitary
certificate.

(c) In addition to meeting the labeling
requirements in part 305 of this chapter,
cartons in which litchi are packed must
be stamped ‘“Not for importation into or
distribution in FL.”

(d) The litchi may be imported in
commercial consignments only.

(Approved by the Office of Management and
Budget under control number 0579-0386)

Done in Washington, DG, this 17th day of
September 2013.
Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2013-23044 Filed 9-20-13; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket FAA No. FAA-2012-0433; Airspace
Docket No. 12-AAL-5]

Establishment of Class D Airspace;
Bryant AAF, Anchorage, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects a final
rule published in the Federal Register
August 8, 2013 that establishes Class D

airspace at Bryant Army Airfield (AAF),
Anchorage, AK. In that rule, an error
was made in the legal description for
Bryant AAF, in that the language
indicating Class D airspace as part time
was left out.

DATES: Effective date, 0901 UTC,
October 17, 2013. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Richard Roberts, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203-4517.
SUPPLEMENTARY INFORMATION:

History

The FAA published a final rule in the
Federal Register establishing Class D
airspace at Bryant AAF, Anchorage, AK
(78 FR 48299, August 8, 2013). In the
regulatory text, language indicating the
Class D airspace area is part time
established in advance with a Notice to
Airmen was omitted and is now
included.

Class D airspace designations are
published in paragraph 5000 of FAA
Order 7400.9X, dated August 7, 2013,
and effective September 15, 2013, which
is incorporated by reference in 14 CFR
71.1. The Class D airspace designations
listed in this document will be
published subsequently in that Order.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, amendatory
instruction 2 and the legal description
for Bryant Army Airfield, Anchorage,
AK, as published in the Federal
Register on August 8, 2013 (78 FR
48299), FR Doc. 2013—-18866, are
corrected as follows:

§71.1 [Amended]

m 1. On page 48300, column 1, revise
amendatory instruction 2 to read: The
incorporation by reference in 14 CFR
71.1 of the Federal Aviation
Administration Order 7400.9X, Airspace
Designations and Reporting Points,
dated August 7, 2013, and effective
September 15, 2013, is amended as
follows:

AAL AKD Bryant Army Airfield,
Anchorage, AK [Corrected]

m 2. On page 48300, column 1, line 56,
the following is added to the regulatory
text: This Class D airspace area is
effective during the specific dates and
times established in advance by a Notice

to Airmen. The effective date and time
will thereafter be continuously
published in the Airport/Facility
Directory.

Issued in Seattle, Washington, on
September 11, 2013.
Christopher Ramirez,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2013—-23016 Filed 9-20-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
Docket No. FAA-2013-0528; Airspace
Docket No. 13—-ANM-16

Establishment of Class E Airspace;
Wasatch, UT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at the Wasatch VHF Omni-
Directional Radio Range Tactical Air
Navigational Aid (VORTAC) navigation
aid, Wasatch, UT, to facilitate vectoring
of Instrument Flight Rules (IFR) aircraft
under control of Salt Lake City Air
Route Traffic Control Center (ARTCC).
This improves the safety and
management of IFR operations within
the National Airspace System. This
action also makes a minor adjustment to
the geographic coordinates of the
Wasatch VORTAC navigation aid.
DATES: Effective date, 0901 UTC,
December 12, 2013. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR Part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On July 10, 2013, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to amend
controlled airspace at Wasatch, UT (78
FR 41336). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received. Subsequent to
publication, the FAA’s Aeronautical
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Products office found the geographic
coordinates of the Wasatch VORTAC
needed to be corrected. This action
makes the correction.

Class E airspace designations are
published in paragraph 6006, of FAA
Order 7400.9X dated August 7, 2013,
and effective September 15, 2013, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
establishing Class E en route domestic
airspace extending upward from 1,200
feet above the surface, at the Wasatch
VORTAG navigation aid, Wasatch, UT,
to accommodate IFR aircraft under
control of Salt Lake City ARTCC by
vectoring aircraft from en route airspace
to terminal areas. This action is
necessary for the safety and
management of IFR operations. The
geographic coordinates of the VORTAC
are adjusted from (Lat. 40°51°10” N.,
long. 111°58’55” W.) to (Lat. 40°51°01”
N., long. 111°58’55” W.) in accordance
with the FAA’s aeronautical database.
Except for administrative changes, and
the changes listed above, this rule is the
same as that proposed in the NPRM.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified this rule, when promulgated,
does not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of

airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at the Wasatch
VORTAC, Wasatch, UT.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9X, Airspace
Designations and Reporting Points,
dated August 7, 2013, and effective
September 15, 2013 is amended as
follows:

Paragraph 6006 En Route Domestic
Airspace Areas.
* * * * *

ANM UT E6 Wasatch, UT [New]
Wasatch VORTAC, UT
(Lat. 40°51°01” N., long. 111°58’55” W.)
That airspace extending upward from

1,200 feet above the surface within an area
bounded by Lat. 42°27°00” N., long.

113°22°00” W.; to Lat.
109°29’35” W.; to Lat.
109°19°46” W.; to Lat.
109°42°26” W.; to Lat.
109°42°25” W.; to Lat.
110°43’27” W.; to Lat.
111°07°28” W.; to Lat.
110°37°49” W.; to Lat.
110°38°05” W.; to Lat.
111°24’19” W.; to Lat.
112°24’51” W.; to Lat.
112°03’30” W.; to Lat.
113°00°00” W.; to Lat.
113°07’15” W.; to Lat.

41°41'49” N., long.
41°2615” N., long.
41°1022” N., long.
40°21'23” N., long.
39°59°03” N., long.
39°37°44” N., long.
39°03’55” N., long.
38°28’51” N., long.
38°10'56” N., long.
37°50"39” N., long.
37°30°00” N., long.
37°30°00” N., long.
37°32°02” N., long.
37°48’00” N., long.

113°30°00” W.; to Lat. 38°23’43” N., long.
113°12’48” W.; to Lat. 38°19’56” N., long.
114°09'07” W.; to Lat. 38°28’04” N., long.
114°21’28” W.; to Lat. 39°38'25” N., long.
114°42’19” W.; to Lat. 40°06’57” N., long.
114°37°44” W.; to Lat. 40°40’40” N., long.
114°2845” W.; to Lat. 41°08’22” N., long.
114°57°44” W.; to Lat. 42°00°00” N., long.
114°42’42” W., thence to the point of
beginning.

Issued in Seattle, Washington, on
September 11, 2013.
Christopher Ramirez,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2013-22840 Filed 9-20-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2013-0530; Airspace
Docket No. 13-AWP-9]

Establishment of Class E Airspace;
Battle Mountain, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at the Battle Mountain VHF
Omni-Directional Radio Range Tactical
Air Navigational Aid (VORTAC)
navigation aid, Battle Mountain, NV, to
facilitate vectoring of Instrument Flight
Rules (IFR) aircraft under control of Salt
Lake City, Oakland and Los Angeles Air
Route Traffic Control Centers (ARTCCs).
This improves the safety and
management of IFR operations within
the National Airspace System.

DATES: Effective date, 0901 UTC,
December 12, 2013. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR Part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:

History

On July 10, 2013, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to
establish controlled airspace at Battle
Mountain, NV (78 FR 41335). Interested
parties were invited to participate in
this rulemaking effort by submitting
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written comments on the proposal to the
FAA. No comments were received.

Class E airspace designations are
published in paragraph 6006, of FAA
Order 7400.9X dated August 7, 2013,
and effective September 15, 2013, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing Class E en route domestic
airspace extending upward from 1,200
feet above the surface, at the Battle
Mountain VORTAC navigation aid,
Battle Mountain, NV, to accommodate
IFR aircraft under control of Salt Lake
City, Oakland and Los Angeles ARTCCs
by vectoring aircraft from en route
airspace to terminal areas. This action is
necessary for the safety and
management of IFR operations.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified this rule, when promulgated,
does not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at the Battle
Mountain VORTAC, Battle Mountain,
NV.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion

under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9X, Airspace
Designations and Reporting Points,
dated August 7, 2013, and effective
September 15, 2013 is amended as
follows:

Paragraph 6006 En Route Domestic
Airspace Areas.
* * * * *

ANM NV E6 Battle Mountain, NV [New]

Battle Mountain VORTAC, NV

(Lat. 40°34’09” N., long. 116°5520” W.)

That airspace extending upward from
1,200 feet above the surface within an area
bounded by Lat. 41°08’22” N., long.
114°5744” W.; to Lat. 40°40’40” N., long.
114°28’45” W.; to Lat. 40°06'57” N., long.
114°3744” W.; to Lat. 39°38’25” N., long.
114°42’19” W.; to Lat. 38°28’04” N., long.
114°2128” W.; to Lat. 38°19'56” N., long.
114°09°07” W.; to Lat. 38°23’43” N., long.
113°1248” W.; to Lat. 37°48’00” N., long.
113°30°00” W.; to Lat. 37°49’25” N., long.
113°42’01” W.; to Lat. 37°53’44” N., long.
113°42°03” W.; to Lat. 38°01°00” N., long.
114°12’03” W.; to Lat. 38°01°00” N., long.
114°30°03” W.; to Lat. 37°59'59” N., long.
114°42’06” W.; to Lat. 37°53’00” N., long.
116°11°03” W.; to Lat. 37°53’00” N., long.
116°26°03” W.; to Lat. 37°53’00” N., long.
116°50°00” W.; to Lat. 38°13’30” N., long.
117°00°00” W.; to Lat. 38°13’30” N., long.
117°16’30” W.; to Lat. 37°55"11” N., long.
117°53’37” W.; to Lat. 39°39'28” N., long.
117°59'55” W.; to Lat. 40°04’38” N., long.
118°49'42” W., thence to the point of
beginning.

Issued in Seattle, Washington, on
September 11, 2013.

Christopher Ramirez,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2013-22846 Filed 9-20-13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

28 CFR Part 26
[Docket No. 1540; AG Order No. 3399-2013]
RIN 1121-AA77

Certification Process for State Capital
Counsel System

AGENCY: Office of the Attorney General,
Department of Justice.

ACTION: Final rule.

SUMMARY: Chapter 154 of title 28, United
States Code, provides special
procedures for Federal habeas corpus
review of cases brought by indigent
prisoners in State custody who are
subject to a capital sentence. These
special procedures are available to
States that the Attorney General has
certified as having established
mechanisms for the appointment,
compensation, and payment of
reasonable litigation expenses of
competent counsel in State
postconviction proceedings brought by
such prisoners, and as providing
standards of competency for the
appointment of counsel in these
proceedings. This rule sets forth the
regulations for the certification
procedure.

DATES: Effective Date: This rule is
effective October 23, 2013.

FOR FURTHER INFORMATION CONTACT:
Robert Hinchman, U.S. Department of
Justice, Office of Legal Policy, 950
Pennsylvania Avenue NW., Washington,
DC 20530, at (202) 514-8059 or
Robert.Hinchman@usdoj.gov.

SUPPLEMENTARY INFORMATION: Chapter
154 of title 28, United States Code,
makes special procedures applicable in
Federal habeas corpus review of State
capital judgments if the Attorney
General has certified “that [the] State
has established a mechanism for
providing counsel in postconviction
proceedings as provided in section
2265 and ‘“‘counsel was appointed
pursuant to that mechanism, petitioner
validly waived counsel, petitioner
retained counsel, or petitioner was
found not to be indigent.” 28 U.S.C.
2261(b). Section 2265(a)(1) provides
that, if requested by an appropriate State
official, the Attorney General must
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determine “whether the State has
established a mechanism for the
appointment, compensation, and
payment of reasonable litigation
expenses of competent counsel in State
[capital] postconviction proceedings
brought by indigent prisoners” and
“whether the State provides standards
of competency for the appointment of
counsel in [such] proceedings.”

Chapter 154 was enacted as part of the
Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA), Public
Law 104-132, section 107, 110 Stat.
1214, 1221-26 (1996), and was amended
by the USA PATRIOT Improvement and
Reauthorization Act of 2005, Public Law
109-177, section 507, 120 Stat. 192,
250-51 (2006). Before the 2006
amendments, the regional Federal
courts in their review of State capital
cases determined States’ eligibility for
the chapter 154 habeas corpus review
procedures. The 2006 amendments re-
assigned responsibility for chapter 154
certifications to the Attorney General of
the United States, subject to de novo
review by the Court of Appeals for the
District of Columbia Circuit, and added
a provision stating that there are no
requirements for certification or for
application of chapter 154 other than
those expressly stated in the chapter, 28
U.S.C. 2265(a)(3). The effects of the
2006 amendments are explained in an
opinion of the Department’s Office of
Legal Counsel and, where relevant to a
specific provision in the rule, elsewhere
in this preamble. See The Attorney
General’s Authority in Certifying
Whether a State Has Satisfied the
Requirements for Appointment of
Competent Counsel for Purposes of
Capital Conviction Review Proceedings,
330p.0.L.C.  ,at *12 (Dec. 16,
2009) (“OLC Opinion”), available at
http://www.justice.gov/olc/
opinions.htm.

Section 2265(b) directs the Attorney
General to promulgate regulations to
implement the certification procedure
under chapter 154. The Attorney
General accordingly published a
proposed rule in the Federal Register on
June 6, 2007, to add a new subpart
entitled “Certification Process for State
Capital Counsel Systems” to 28 CFR
part 26. 72 FR 31217. The comment
period ended on August 6, 2007. The
Department published a notice on
August 9, 2007, reopening the comment
period, 72 FR 44816, and the reopened
comment period ended on September
24, 2007. A final rule establishing the
chapter 154 certification procedure was
published on December 11, 2008, 73 FR
75327 (the “2008 regulations”), with an
effective date of January 12, 2009.

In January 2009, the United States
District Court for the Northern District
of California enjoined the Department
“from putting into effect therule. . .
without first providing an additional
comment period of at least thirty days
and publishing a response to any
comments received during such
period.” Habeas Corpus Resource Ctr. v.
U.S. Dep’t of Justice, No. 08—2649, 2009
WL 185423, at *10 (N.D. Cal. Jan. 20,
2009) (preliminary injunction); Habeas
Corpus Resource Ctr. v. U.S. Dep’t of
Justice, No. 08—2649, slip op. at 1 (Jan.
8, 2009) (temporary restraining order).
On February 5, 2009, the Department
solicited further public comment, with
the comment period closing on April 6,
2009. 74 FR 6131.

As the Department reviewed the
submitted comments, it considered
further the statutory requirements
governing the regulatory
implementation of the chapter 154
certification procedures. The Attorney
General determined that chapter 154
gave him greater discretion in making
certification determinations than the
2008 regulations would have allowed.
Therefore, the Department published a
notice in the Federal Register on May
25, 2010, proposing to remove the 2008
regulations pending the completion of a
new rulemaking process, during which
the Department would further consider
what procedures were appropriate. 75
FR 29217. The comment period closed
on June 24, 2010. On November 23,
2010, the Department published a final
rule removing the 2008 regulations. 75
FR 71353.

The Department published a new
proposed rule on March 3, 2011. 76 FR
11705. The comment period closed on
June 1, 2011. The Department published
a supplemental notice of proposed
rulemaking on February 13, 2012, which
identified a number of possible changes
the Department was considering based
on comments received in response to
the publication of the proposed rule. 77
FR 7559. The comment period closed on
March 14, 2012.

Summary of Comments

About 60 comments were received on
the proposed rule, including both
comments received on the initial notice
of proposed rulemaking and comments
received on the supplemental notice of
proposed rulemaking.

Some commenters urged the
Department to publish, in effect, a third
notice of proposed rulemaking so as to
disclose the exact text of the final rule—
particularly the language regarding the
effect of compliance with benchmarks
on certification—before its publication.
However, the Department published the

full text of the proposed rule in the
original notice of proposed rulemaking.
76 FR 11705. It also published a
supplemental notice of proposed
rulemaking to provide a further
opportunity for public input on changes
to the rule under consideration
following initial comment. 77 FR 7559.
The text of this final rule is the same as
that published in the original notice of
proposed rulemaking, except for five
changes to that text that were precisely
described in the supplemental notice,
further clarifying amendments (affecting
§§ 26.20, 26. 21, 26.22(b), (c), and (d),
and 26.23(c)), and minor technical
changes. All of the changes made to the
text directly pertain to subjects and
issues identified as under consideration
by the terms of the original notice and
supplemental notice and are responsive
to the public comments received on
those notices. The extensive comments
received in response to the two
publications confirm that interested
members of the public were able to
comment intelligently on the issues
affecting the formulation of the final
rule and in fact did so.

In the ensuing summary, comments
that concern the general approach of the
rule or that affect a number of
provisions in the rule are discussed
initially, followed by discussion of
comments that pertain more specifically
to particular provisions in the rule.

General Comments

The Basic Approach of the Rule

Two commenters argued that the
Attorney General lacks authority to
articulate substantive standards for
chapter 154 certification, contending
instead that chapter 154 limits the
Attorney General to performing
ministerial tasks when exercising his or
her certification responsibilities. These
comments are not well-founded.
Chapter 154 is reasonably construed to
allow the Attorney General to define
within reasonable bounds the chapter’s
requirements for certification, and to
evaluate whether a State’s mechanism is
adequate for purposes of ensuring that
it will result in the appointment of
competent counsel. The reasons for this
conclusion are summarized in the OLC
Opinion and elsewhere in this
preamble.

Many commenters agreed that the
Attorney General may appropriately
specify and apply a substantive Federal
standard that State mechanisms must
meet to satisfy chapter 154’s
requirements for certification, and this
rule specifies that standard, within the
limits of the statutory scheme it
implements: (i) Appointment—Chapter
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154 requires the Attorney General to
certify “whether the State has
established a mechanism for the
appointment. . . of. . . counsel” in
State capital collateral proceedings. This
rule provides further specification
regarding the statutory appointment
procedures and discusses the express
statutory provisions that require such
appointments to occur in a reasonably
timely fashion. (ii) Competent
Counsel—Chapter 154 provides that the
Attorney General must determine
whether the State has established a
mechanism for the appointment of
“competent counsel” in State capital
collateral proceedings, and “whether
the State provides standards of
competency for the appointment of
counsel” in such proceedings. This rule
provides two ‘“benchmark’ competency
standards that are presumptively
sufficient to warrant certification while
still leaving States some leeway to adopt
other standards so long as they
reasonably assure a level of proficiency
appropriate for State postconviction
litigation in capital cases. (iii)
Compensation and payment of
reasonable litigation expenses—Chapter
154 additionally requires the Attorney
General to determine whether the State
has established a mechanism for the
“compensation” and “payment of
reasonable litigation expenses” of
competent counsel in State capital
collateral proceedings. This rule
provides four benchmark compensation
standards that are presumptively
adequate while again leaving States
some significant discretion to formulate
alternative compensation schemes, if
reasonably designed to ensure the
availability and timely appointment of
competent counsel. And as to all of
these matters, this rule provides that the
Attorney General will consider a State’s
submission requesting certification and
any input from interested parties
received through a public comment
procedure before determining whether
certification is warranted.

Several commenters, however, argued
that the certification standards and
procedures promulgated in this rule
(and described in the prior notice and
supplemental notice of proposed
rulemaking) do not go far enough in
dictating the standards States must
meet, or in providing for sufficient
review and oversight by the Attorney
General of State compliance with
mechanisms for which certification is
sought. For the reasons discussed
generally below, and elsewhere in this
preamble in the context of specific
provisions of the rule, the Department

has not adopted the changes proposed
by these commenters.

Some of these commenters urged that
the rule incorporate counsel
competency provisions that would have
the effect of eliminating or largely
displacing State discretion to develop,
within appropriate bounds, mechanisms
for ensuring that competent counsel are
appointed. One commenter, for
instance, proposed that the rule should
prescribe uniform national competency
standards that must be adopted by any
and all States seeking certification.
Other commenters contended that the
rule should incorporate measures as to
prior experience in capital and
postconviction capital proceedings,
specialized training, demonstrated
competence according to performance
standards, and removal of attorneys who
fail to provide effective representation—
and find deficient, without exception,
any State system that does not
incorporate all of these features. The
Department did not accept these
comments, believing that they risk
conflict with the statutory scheme,
which leaves room for States to
formulate their own standards so long as
they reasonably assure the availability
and appointment of competent counsel.
See OLC Opinion at *12-13; see also
135 Cong. Rec. 24696 (1989) (report of
the Judicial Conference’s Ad Hoc
Committee on Federal Habeas Corpus in
Capital Cases (“‘the Powell Committee
report”’) from which many of the
relevant features of Chapter 154 derive,
explaining that giving States “wide
latitude to establish a mechanism that
complies with [the statutory
requirements]” is “more consistent with
the federal-state balance”).

Raising another issue, several
comments proposed that the rule
require a showing of State compliance
with its own established mechanism as
a condition of certification. As
envisioned by these comments, the
Attorney General, when presented with
a request for certification, would review
a State’s record of appointments in
individual cases to verify that the
appointments were made in conformity
with the State’s established mechanism.
These comments were not adopted
because the statutory scheme does not
call for such case-specific oversight by
the Attorney General of State
compliance with a mechanism it has
established.

Chapter 154 in its current formulation
states two preconditions for the
chapter’s applicability in a particular
case: (1) As provided in section
2261(b)(1), “the Attorney General of the
United States certifies that a State has
established a mechanism for providing

counsel in postconviction proceedings
as provided in section 2265”; and (2) as
provided in section 2261(b)(2), “counsel
was appointed pursuant to that
mechanism, petitioner validly waived
counsel, petitioner retained counsel, or
petitioner was found not to be
indigent.” Of these two functions, only
the general certification function is
assigned to “the Attorney General of the
United States.” The case-specific
function of ascertaining whether
counsel was appointed pursuant to the
certified mechanism is reserved to
Federal habeas courts, which can
address individual irregularities and
decide whether the Federal habeas
corpus review procedures of chapter
154 will apply in particular cases. If the
commenters were correct in asserting
that the Attorney General should
withhold certification unless he or she
finds that the State has complied with
its established mechanism in every case,
there would have been little need for
Congress to have included section
2261(b)(2). Cf. Ashmus v. Woodford,
202 F.3d 1160, 1168 & n.13 (9th Cir.
2000) (chapter 154 designed to avoid
case-by-case analysis of counsel’s
competence by requiring binding
appointment standards). Moreover, if a
State establishes a new mechanism for
appointment of competent counsel (in
response to this rule and its articulation
of benchmark standards) and requests at
the outset that the Attorney General
determine its adequacy, chapter 154
should not be read to foreclose
certification simply because the
Attorney General would not yet have a
basis to examine the State’s compliance
with the newly established system.

Though the Department rejects the
suggestion that the Attorney General’s
certification determination should
depend on whether a State complies
with its own mechanism in isolated
cases, the question of whether a State
has “established”” a mechanism is a
conceptually distinct matter that the
statutory framework does charge the
Attorney General with determining, see
28 U.S.C. 2265(a)(1)(A)—(B). The
requirement of having “‘established” a
mechanism consistent with chapter 154
presupposes that the State has adopted
and implemented standards consistent
with the chapter’s requirements
concerning counsel appointment,
competency, compensation, and
expenses. Thus, the rule allows for the
possibility that the Attorney General
will need to address situations in which
there has been a wholesale failure to
implement one or more material
elements of a mechanism described in a
State’s certification submission, such as
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when a State’s submission relying on
§26.22(b)(1)(ii) in the rule points to a
statute that authorizes a State agency to
create and fund a statewide attorney
monitoring program, but the agency
never actually expends any funds, or
expends funds to provide for monitoring
of attorneys in only a few of its cities.
Addressing any such situations would
require careful consideration of the
specific features of a mechanism
presented for certification, and is
therefore best left to individual
certification decisions. Other than in
these situations, should they arise,
questions of compliance by a State with
the standards of its capital counsel
mechanism will be a matter for the
Federal habeas courts.

Finally, a few of the comments could
be read to suggest that chapter 154
requires the Attorney General to certify
a State mechanism only if he or she
examines and is satisfied by the actual
performance of postconviction counsel
following appointment. On such an
understanding, an assessment by the
Attorney General of the performance of
attorneys in State habeas proceedings
(e.g., what investigation was done or not
done, or what arguments were made or
not made in a habeas petition) would
inform a decision as to whether the
State’s mechanism adequately provides
for appointment of competent
postconviction counsel and,
accordingly, whether chapter 154
certification is warranted. To the extent
that the comments urged such an
interpretation, it was rejected in
formulating the rule.

The actual requirements under
chapter 154 relating to counsel
competency are establishment by a State
of “a mechanism for the appointment

. . of competent counsel” in State
capital collateral proceedings, and
provision by the State of “‘standards of
competency for the appointment of
counsel” in such proceedings. Neither
of these provisions suggests that the
Attorney General is required to inquire
into the facts of how counsel performed
following appointment in all or some
subset of cases. Rather, both frame their
requirements regarding counsel
competency as matters relating to
appointment, and are naturally
understood as contemplating an inquiry
into whether a State has put in place
adequate qualification standards that
counsel must meet to be eligible for
appointment. This understanding is
supported by the Powell Committee
report. The report explained that
Federal review would examine whether
a State’s mechanism for appointing
capital postconviction counsel comports
with the statutory requirements ““as

opposed to the competency of particular
counsel.” 135 Cong. Rec. 24696 (1989).
It further explained that, in contrast to
the focus on “the performance of a
capital defendant’s trial and appellate
counsel,” “[t]he effectiveness of state
and federal postconviction counsel is a
matter that can and must be dealt with
in the appointment process.” Id.

The Role of the Attorney General

Some commenters asserted that the
Attorney General has an inherent
conflict of interest that should
disqualify him from making certification
determinations under chapter 154.
These commenters claimed that the
Attorney General’s prosecutorial
functions and responsibilities would
render him unable to objectively
evaluate State capital counsel systems.
The remediation proposed by these
commenters included the suggestion
that the Attorney General delegate his
functions under chapter 154 to some
other official or division within the
Department of Justice that the
commenters believed would be free of
the supposed conflict of interest.
Commenters also proposed that the
Attorney General only exercise his
certification responsibilities on the basis
of very specific, inflexible criteria that
would leave no room for judgment or
discretion by the Attorney General in
evaluating a given State system under
chapter 154.

As an initial matter, the Attorney
General cannot refrain from carrying out
the functions assigned to him by chapter
154: The law requires him to discharge
those functions. Congress assigned the
certification function to the Attorney
General after having heard arguments
concerning a purported conflict of
interest similar to those now advanced
by the commenters. See 28 U.S.C.
2265(a)(1); Habeas Reform: The
Streamlined Procedures Act: Hearing
Before the S. Comm. on the Judiciary,
109th Cong. 26—27 (2005); see also id. at
54 (written statement of Professor Eric
M. Freedman on behalf of the American
Bar Association) (“The Attorney General
is the nation’s chief prosecutor and thus
is hardly an appropriate officer to
decide whether a state has kept its part
of the ‘opt in’ bargain.”). Moreover, the
enactment of chapter 154 is not the first
time that Congress has assigned to the
Attorney General the task of evaluating
State efforts to provide attorney
representation to petitioners convicted
of a capital crime. For example, the
Innocence Protection Act of 2004,
Public Law 108—405, Title IV, Subtitle
B, 118 Stat. 2260, 2286—92 (2004)
(“IPA”), contemplates the
administration by the Attorney General

of a program to improve the quality of
legal representation provided to
indigent petitioners in State capital
cases, including the making of grants to
States willing to implement federally
prescribed capital counsel standards,
continuing oversight of the capital
defense systems of States that accept
funding, and negotiation or direction by
the Attorney General of corrective
actions needed to secure compliance by
those States with the federally
prescribed capital counsel requirements.
See 42 U.S.C. 14163, 14163c—14163d;
151 Cong. Rec. E2640 (daily ed. Dec. 22,
2005) (extension of remarks of Rep.
Flake) (noting as precedent for chapter
154 responsibilities of the Attorney
General that “[jlust last year . . .
Congress assigned the Attorney General
to evaluate State . . . capital counsel
systems”” under the IPA).

More fundamentally, there is no
sound basis for the claim that the
Attorney General has a conflict of
interest that would preclude him from
fairly carrying out the functions
assigned to him by Congress. The
criteria the Attorney General will apply
in deciding whether a State has satisfied
the chapter 154 requirements do not
control what will be deemed
constitutionally effective or ineffective
assistance of counsel in the criminal
cases for which the Attorney General is
responsible. Addressing questions
concerning what constitutes
constitutionally effective assistance
calls for an assessment of an attorney’s
performance in a given case, and as
already noted, the Attorney General will
not make such independent assessments
in the context of making certification
decisions under chapter 154, which call
instead for an evaluation of general
competency standards put in place by a
State mechanism. Hence, there is no
basis to conclude that the
determinations that the Attorney
General must make when presented
with a request for certification of a State
mechanism would conflict with the
conduct of the Attorney General’s
prosecutorial functions.

Moreover, the functions performed by
the Attorney General in his criminal law
enforcement and prosecutorial oversight
capacities are only part of the broader,
diverse range of duties he regularly
performs. The Department, under the
Attorney General’s supervision,
administers and carries out programs for
the improvement of indigent criminal
defense systems, both generally and
with respect to capital cases in
particular. See, e.g., Bureau of Justice
Assistance, U.S. Dep’t of Justice,
Answering Gideon’s Call: Improving
Indigent Defense Delivery Systems, FY
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2012 Competitive Grant Announcement
(April 4, 2012); Bureau of Justice
Assistance, U.S. Dep’t of Justice, Capital
Case Litigation Initiative, FY 2011
Competitive Grant Announcement (Jan.
11, 2011); Bureau of Justice Assistance,
U.S. Dep’t of Justice, Capital Case
Litigation Initiative, http://www.bja.gov/
ProgramDetails.aspx?Program ID=52
(last visited July 23, 2013) (further
information on capital case litigation
initiative); U.S. Dep’t of Justice, The
Access to Justice Initiative, http://
www.justice.gov/atj (last visited July 23,
2013) (home page for the Department’s
Access to Justice Initiative, which seeks
to “increase access to counsel and legal
assistance,” including by advancing
“new statutory, policy, and practice
changes that support development of
quality indigent defense”). The Attorney
General leads and convenes the Federal
Interagency Reentry Council, a
government-wide effort to improve
employment, housing, treatment, and
educational opportunities for
individuals who were previously
incarcerated. The Department of Justice
also handles much of the Federal
government’s civil litigation under the
Attorney General’s authority, in some
cases serving as or representing the
plaintiff and in others serving as or
representing the defendant. In addition,
the Attorney General oversees the
Department’s Community Relations
Service, which provides violence
prevention and conflict resolution
services to State and local governments,
private organizations, and community
groups. These examples demonstrate
that the Attorney General is accustomed
to appropriately balancing varied and
occasionally competing interests in the
exercise of his duties. Thus, even if
carrying out the certification function
assigned to him by law did affect the
Department’s criminal enforcement
efforts (though it does not), the
commenters have made no persuasive
showing that the Attorney General
would be unable to fairly evaluate a
State’s certification request.

In addition, discharge of the required
chapter 154 functions by the Attorney
General is consistent with Rule 1.7(a)(2)
of the American Bar Association
(“ABA”’) Model Rules of Professional
Conduct (and comparable rules adopted
by most State supreme courts), which
provides in relevant part that ““a lawyer
shall not represent a client if . . . there
is a significant risk that the
representation of one or more clients
will be materially limited by the
lawyer’s responsibilities to another
client, a former client or a third person
or by a personal interest of the lawyer.”

The Attorney General has no
responsibilities to a client that would
materially limit the discharge of the
chapter 154 certification function,
because the Attorney General’s only
relevant client is the United States,
which through Congress has expressly
directed the discharge of that function
by law. There is also no reason to
believe that the Attorney General has
any responsibility to a “former client”
or “third person,” or any ‘“‘personal
interest,”” that would materially impair
his representation of the United States
in the discharge of that function. The
Attorney General has a professional
obligation to abide by the “client’s
decisions concerning the objectives of
representation,” ABA Model Rule 1.2(a),
making it difficult to conceive how the
Attorney General could have such a
disqualifying conflict in representing
the United States when it is the United
States that has mandated through its
laws that the Attorney General carry out
the chapter 154 certification function.

Against this background, there is no
force to the claim of some commenters
that the Attorney General has an
inherent conflict of interest in carrying
out his legal duties under chapter 154—
which potentially affects defense and
judicial review functions in criminal
cases for which the Attorney General is
not responsible—because the Attorney
General oversees the conduct of
prosecutions in Federal criminal cases,
among other duties. Modification of the
rule to incorporate the remedial
measures proposed by these
commenters is accordingly not
necessary because the underlying
assumption of a conflict of interest is
not well-founded. Indeed, the specific
remedy suggested by many of these
commenters, that the Attorney General
address the purported conflict of
interest by delegating the certification
function to the Department’s Inspector
General, would itself pose problems.
Among others, the task of certifying
State capital counsel mechanisms falls
outside the current duties,
responsibilities, and expertise of the
Inspector General and his staff, which
focus on fraud, waste, and abuse in the
Department of Justice, see 5 U.S.C. App.
3 sections 4, 8E.

Relationship to Prior Judicial
Interpretation

Some commenters criticized the rule
as inconsistent with the judicial
construction of chapter 154. However,
prior judicial interpretation of chapter
154, much of which remains generally
informative, supports many features of
this rule, as this preamble documents.
To the extent the rule approaches

certain matters differently from some
past judicial decisions, there are reasons
for the differences.

One reason judicial decisions could
not consistently be followed on some
matters in this rule is that the decisions
were not in accord with each other on
these matters. For example, as discussed
below in connection with § 26.22(b) of
the rule, some district court decisions
regarded prior capital litigation
experience as necessary to qualify for
appointment under chapter 154, but
appellate precedent and other authority
permit a more flexible approach that
would understand capital litigation
experience to be relevant and often
helpful, but not indispensable.

Textual changes that Congress has
made in chapter 154 are another reason
for differences from prior judicial
decisions under chapter 154. For
example, as explained below in the
analysis statement accompanying
§ 26.21 in this rule, chapter 154
originally had separate provisions for
State systems bifurcating direct and
collateral review (28 U.S.C. 2261 (2000)
(amended 2006)) and State ‘“unitary
review” systems in which collateral
claims may be raised in the course of
direct review (28 U.S.C. 2265 (2000)
(amended 2006)). Both sets of
provisions included language specifying
the form that State standards
establishing the required capital counsel
mechanism must take. The general
provisions in former section 2261(b)
required that a State establish the
mechanism “by statute, rule of its court
of last resort, or by another agency
authorized by State law.”” The
provisions in section 2265(a) for unitary
review procedures required that a State
establish the mechanism “‘by rule of its
court of last resort or by statute.” Both
sections said that “[t]he rule of court or
statute must provide standards of
competency for the appointment of . . .
counsel.”

In Ashmus v. Calderon, the court
concluded that the State unitary review
procedure under review in that case did
not satisfy chapter 154, in part because
the State’s qualification standards for
appointment of capital counsel were not
set out in a “rule of court” in the
relevant sense. 123 F.3d 1199, 1207—-08
(9th Cir. 1997). This particular ground
for denying chapter 154 certification no
longer exists under the current
formulation of chapter 154. The
amendments to chapter 154 enacted in
2006 replaced the separate provisions
for bifurcated and unitary review
procedures with uniform requirements
that apply to all State systems and
eliminated the former language
specifying that the relevant standards
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were to be provided by rule of court or
statute.

This rule accordingly does not
include a requirement that relevant
State standards must be adopted by any
particular means, notwithstanding the
judicial application of such a
requirement when the statutory
language was different. While States
still must establish capital counsel
mechanisms that satisfy the chapter 154
requirements to be certified, there is no
requirement that they do so in any
particular form, such as only through
standards set out in rules of court. So
long as there has been an authoritative
adoption or articulation by a State of
binding standards, and those standards
are not otherwise negated or overridden
by State policy, the standards are
“established” for the purposes of
chapter 154.

Other differences reflect the change in
responsibility for chapter 154
certification under the 2006
amendments. Prior to those
amendments, requests to invoke the
chapter 154 procedures were presented
to Federal habeas courts in the context
of particular State capital cases they
were reviewing. Courts in that posture
considered both whether the State had
established a mechanism satisfying
chapter 154, and if so, whether counsel
for the petitioner in the particular case
before them had been provided in full
compliance with that mechanism.
Hence, if counsel had not been
appointed on collateral review in a
particular case, or if the attorney
provided did not satisfy the State’s
competency standards for such
appointments, for example, the courts
could find chapter 154 inapplicable on
that basis, regardless of whether the
State had established a capital counsel
mechanism that otherwise satisfied the
requirements of chapter 154. See, e.g.,
Tucker v. Catoe, 221 F.3d 600, 604—05
(4th Cir. 2000) (““We accordingly
conclude that a state must not only
enact a ‘mechanism’ and standards for
postconviction review counsel, but
those mechanisms and standards must
in fact be complied with before the state
may invoke the time limitations of 28
U.S.C. 2263.”).

The result in such a case is not
necessarily different under the current
formulation of chapter 154, but the
route to that result is not the same. In
entertaining a State’s request for chapter
154 certification, the Attorney General
has no individual case before him and
is not responsible for determining
whether a State has complied with its
mechanism in any particular case.
Rather, as discussed above, 28 U.S.C.
2261(b)(1) assigns to the Attorney

General the general certification
function under chapter 154, which
makes him responsible for determining
whether a mechanism has been
established by the State and whether the
State provides standards of competency.
If the State mechanism is certified,
appointment of counsel pursuant to the
certified mechanism (absent waiver or
retention of counsel or a finding of non-
indigence) continues to be a further
condition for the applicability of
chapter 154. But whether that has
occurred in any individual case is,
under 28 U.S.C. 2261(b)(2), a matter
within the province of the Federal
habeas court to which the case is
presented, not the Attorney General.

Section 26.20—Purpose

A comment on this section as drafted
in the proposed rule objected that it did
not mention the condition for chapter
154’s applicability appearing in 28
U.S.C. 2261(b)(2). While the section
2261(b)(2) requirement was noted in the
preamble to the proposed rule, see 76
FR at 11706, 11710-11, the objection is
well-taken. The final text of § 26.20
reflects explicitly that the applicability
of the Federal habeas corpus review
procedures of 28 U.S.C. 2262, 2263,
2264, and 2266 in a capital case
depends on both certification of the
State’s postconviction capital counsel
mechanism, as provided in 28 U.S.C.
2261(b)(1), and appointment of counsel
pursuant to the certified mechanism
(absent waiver or retention of counsel or
a finding of non-indigency), as provided
in 28 U.S.C. 2261(b)(2).

Section 26.21—Definitions

Appointment

Many comments raised the concern
that the proposed rule did not address
the timing of counsel appointment. The
concern reflected the general
importance of the timely availability of
counsel in the context of a complex and
difficult type of litigation and specific
issues arising from chapter 154’s special
time limit for Federal habeas filing.
Compare 28 U.S.C. 2263 (general 180-
day time limit under chapter 154) with
28 U.S.C. 2244(d) (one-year time limit
otherwise applicable).

The Department believes that the
concern reflected in these comments is
well-founded. Chapter 154 involves a
quid pro quo arrangement under which
appointment of counsel for indigents is
extended to postconviction proceedings
in capital cases, and in return,
subsequent Federal habeas review is
carried out with generally more limited
time frames and scope. See, e.g., H.R.
Rep. No. 104-23, at 10 (1995) (noting

the chapter’s “quid pro quo arrangement
under which states are accorded
stronger finality rules on Federal habeas
review in return for strengthening the
right to counsel for indigent capital
defendants”). The Powell Committee
report, from which this essential feature
of chapter 154 derives, explained that
“[clapital cases should be subject to one
complete and fair course of collateral
review in the state and federal system

. . with the assistance of competent
counsel for the defendant” and that
“[t]he belated entry of a lawyer, under
severe time pressure, does not do
enough to ensure fairness.” 135 Cong.
Rec. 24695 (1989).

The quid pro quo arrangement of
chapter 154 requires provision of
counsel to capital petitioners in State
postconviction proceedings in return for
Federal habeas review carried out with
generally more limited time frames and
scope. Against this background, not
every conceivable provision for making
postconviction counsel available,
however belatedly—e.g., only after the
deadline for pursuing State
postconviction proceedings had passed;
or only after the expiration of section
2263’s time limit for Federal habeas
filing; or only after such delay that the
time available for preparing for and
pursuing either State or Federal
postconviction review had been
seriously eroded—can logically be
regarded as providing for appointment
of counsel within the meaning of
chapter 154. Consistent with such
considerations, judicial decisions under
chapter 154 that addressed the matter
concluded that the State mechanism
must provide for timely appointment of
counsel. See, e.g., Brown v. Puckett, No.
3:01CV197-D, 2003 WL 21018627, at *3
(N.D. Miss. Mar. 12, 2003) (“The timely
appointment of counsel at the
conclusion of direct review is an
essential requirement in the opt-in
structure. Because the abbreviated 180-
day statute of limitations begins to run
immediately upon the conclusion of
direct review, time is of the essence.
Without a requirement for the timely
appointment of counsel, the system is
not in compliance.”); Ashmus v.
Calderon, 31 F. Supp. 2d 1175, 1187
(N.D. Cal. 1998) (““The quid pro quo
would be hollow indeed if compliance
by the state was satisfied by merely
offering and promising to appoint
competent counsel with no element of
timeliness.”); Hill v. Butterworth, 941 F.
Supp. 1129, 1147 (N.D. Fla. 1996)
(“[T]he Court holds that any offer of
counsel pursuant to Section 2261 must
be a meaningful offer. That is, counsel
must be immediately appointed after a
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capital defendant accepts the state’s
offer of postconviction counsel.”), rev’'d
on other grounds, 147 F.3d 1333 (11th
Cir. 1998).

The supplemental notice of proposed
rulemaking accordingly proposed
specifying more clearly that an
adequately functioning mechanism, as
described in chapter 154, will
necessarily incorporate a policy for the
timely appointment of competent
counsel. See 77 FR at 7560—-61. Section
26.21 of the final rule does so by adding
a definition of appointment that clarifies
that it entails “provision of counsel in
a manner that is reasonably timely in
light of the time limitations for seeking
State and Federal postconviction review
and the time required for developing
and presenting claims in the
postconviction proceedings.” See
American Bar Association, ABA
Guidelines for the Appointment and
Performance of Defense Counsel in
Death Penalty Cases, at 127 (rev. ed.
Feb. 2003), available at http://
www.americanbar.org/content/dam/
aba/migrated/legalservices/downloads/
sclaid/deathpenaltyguidelines2003.
authcheckdam.pdf (““ABA Guidelines”)
(increasingly intertwined nature of State
and Federal habeas proceedings means
that “although the AEDPA deals strictly
with cases being litigated in federal
court, its statute of limitations provision
creates a de facto statute of limitations
for filing a collateral review petition in
state court”).

Nevertheless, two comments
responding to the supplemental notice
objected to this change from the
proposed rule as inconsistent with the
current version of chapter 154, which
provides that “[t]here are no
requirements for certification or for
application of this chapter other than
those expressly stated in this chapter.”
28 U.S.C. 2265(a)(3). However, the
definition of appointment in § 26.21
does not add to the express
requirements for certification. Rather, as
explained above, it reflects a contextual
understanding of chapter 154’s express
requirement of a mechanism for
appointment of competent
postconviction capital counsel, see 28
U.S.C. 2265(a)(1), to encompass some
standard for affording postconviction
representation in a manner that is
reasonably timely in light of the relevant
postconviction review time limitations
and the time required for developing
and presenting claims. See OLGC
Opinion at *8 (“In reasonably
construing an ambiguous term in a
statute that he is charged with
administering, the Attorney General
would not be adding to the
requirements for certification . .

. [but]

merely would be implementing an
express statutory provision . . . justas
agency officials regularly do in other
contexts” under Chevron, U.S.A., Inc. v.
Natural Res. Defense Council, Inc., 467
U.S. 837, 844 (1984).).

Other features of chapter 154 provide
additional textual support for the final
rule’s definition of “appointment” and
confirm it is consistent with the express
statutory scheme, including section
2265(a)(3). Section 2262(a), for instance,
provides for an automatic stay of
execution, by application to a Federal
habeas court, upon entry of an order
appointing counsel. If chapter 154
permitted a State to delay appointment
of counsel, an execution that is
scheduled for a date shortly after the
denial of a prisoner’s direct appeal
could occur before the prisoner receives
the State postconviction counsel and the
automatic stay that chapter 154
promises. Likewise, chapter 154
expressly contemplates that States will
establish, and the Attorney General will
review, standards expected to produce
competent representation by appointed
counsel. 28 U.S.C. 2265(a)(1)(A), (C).
Judgments concerning what competency
standards are needed may well vary
based on expectations about the amount
of time an attorney will have to perform
requisite tasks. The need for counsel to
be appointed in a reasonably timely
fashion, especially in light of the
relevant statutory deadlines for seeking
habeas relief, sets such expectations and
enables the judgments that the statutory
framework requires.

The two concerned commenters also
cite legislative history evidence,
specifically two floor statements
criticizing the Ninth Circuit’s decision
in Spears v. Stewart, 283 F.3d 992 (9th
Cir. 2001), in support of their objection
to the articulation in this rule of chapter
154’s requirement that appointments be
made in a reasonably timely fashion.
See, e.g., 152 Cong. Rec. S1625 (daily
ed. Mar. 2, 2006) (statement of Sen. Kyl,
the sponsor of the amendment,
including that it “forbids creation of
additional requirements not expressly
stated in the chapter, as was done in the
Spears case’’); 151 Cong. Rec. E2639
(daily ed. Dec. 22, 2005) (extension of
remarks of Rep. Flake). However, the
legislators’ criticism of the Spears
decision does not support the
commenters’ objection to the rule’s
articulation of chapter 154’s timeliness
requirement. Spears addressed an issue
concerning the timing of appointment of
capital collateral counsel in two
contexts, finding first that a rule
adopted by the Arizona Supreme Court
did adequately provide for timely
appointment of counsel, but then

declining to apply the chapter 154
Federal habeas review procedures in
that particular case on the ground that
counsel was not appointed within the
time frame called for by the mechanism.
Compare Spears, 283 F.3d at 1017 (“We
conclude that the Arizona statutory
mechanism for the appointment of
postconviction counsel [requiring
appointment within 15 days of notice
that the conviction had become final]

. . offered counsel to all indigent
capital defendants. . .in a timely
fashion.”), with id. at 1018—19 (holding
that chapter 154 did not apply “in
Petitioner’s case” because his attorney
was appointed over a year after the
mechanism’s deadline). The object of
the dissatisfaction expressed in the floor
statements upon which the two
commenters rely was neither the
positive determination in Spears
regarding the need for a timing
component in a State’s mechanism nor
the adequacy of Arizona’s timing
provision for purposes of chapter 154,
but rather the denial to the State of the
benefits of chapter 154 in that
individual case. See 152 Cong. Rec.
51625 (daily ed. Mar. 2, 2006)
(statement of Sen. Kyl); 151 Cong. Rec.
E2639-40 (daily ed. Dec. 22, 2005)
(extension of remarks of Rep. Flake).

The Attorney General’s current role
under chapter 154 parallels that of the
Spears court in making the first of these
two determinations—whether the
mechanism in force in the State
adequately provides for the reasonably
timely appointment of counsel. Nothing
in the present rule would bar the
Attorney General from approving, as the
Spears court did, a State mechanism
that provides for timely provision of
counsel. Whether and in what
circumstances a delay in appointment of
counsel would affect chapter 154’s
applicability in an individual case may
be considered by Federal habeas courts
in the exercise of their function under
28 U.S.C. 2261(b)(2), and is not a
question that the statute assigns to the
Attorney General.

In any event, courts ordinarily give
floor statements, even statements made
by the sponsor of a bill or amendment,
relatively limited weight in analyzing
Congress’s intent. See, e.g., Garcia v.
United States, 469 U.S. 70, 76 (1984).
This is appropriate in the case of the
legislation that added section 2265(a)(3)
to chapter 154 because the commenters
principally rely on views expressed by
a Senator that were not included in the
bill’s conference report, compare H.R.
Rep. No. 109-333, at 109-10 (2005)
(Conf. Rep.) (making no reference to the
timing of appointments, and identifying
not Spears, but a different case that
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involved a different issue as being
“overruled” by the bill’s provisions),
with 152 Cong. Rec. S1625 (daily ed.
Mar. 2, 2006) (statement of Sen. Kyl).
See Ctr. for Sci. in the Pub. Interest v.
Regan, 802 F.2d 518, 523 (D.C. Cir.
1986) (noting that “‘the
contemporaneous remarks of a single
legislator, even a sponsor, are not
controlling in legislative history
analysis; rather, those remarks must be
considered along with other statements
and published committee reports”).
Thus, even if the commenters’ reading
of the floor statements’ criticism of
Spears were correct, the statements
should not be treated as controlling or
as indicative of congressional intent
contrary to the rule’s clarification of a
requirement for reasonably timely
appointment of counsel.

With respect to a separate but related
issue, one commenter suggested that
§26.21’s definition of “appointment” to
encompass a timeliness element is
unnecessary because courts may
alternatively address problems under
chapter 154 resulting from delay in
providing postconviction counsel by
adjusting the operation of the relevant
time limits for filing. The commenter
cited Rhines v. Weber, 544 U.S. 269
(2005), and In re Morgan, 50 Cal. 4th
932, 237 P.3d 993 (2010), for support.

As an initial matter, it is unclear to
what extent these cited cases apply to
the issue at hand. Rhines, for example,
involved stay-and-abey procedures that
may not be available to petitioners
under chapter 154, see 28 U.S.C.
2264(b), and Morgan focused on the
viability of pro se “shell” State habeas
petitions—a practice that, even if it were
firmly established and accepted by both
State and Federal courts, raises
significant concerns in the chapter 154
context. As a practical matter, for
example, not every State petitioner will
be in a position to understand the
necessity for filing such a petition and
able to file a petition successfully.
Moreover, chapter 154 contemplates
that in exchange for substantial benefits
on Federal habeas review, States will
provide not the opportunity for
petitioners to file pro se State habeas
petitions, but the opportunity for
petitioners to file counseled State
habeas petitions. See Mills v. Anderson,
961 F. Supp. 198, 201 n.4 (S.D. Ohio
1997) (questioning whether State
mechanism that provides for
appointment of counsel only after filing
of pro se petition is inadequate under
chapter 154). Thus, the relevance of the
procedures discussed in Rhines and
Morgan is uncertain. Even if available in
this context, they would at most affect
what might be thought necessary to

reasonably assure the timely
appointment of counsel. The possible
existence of such procedures would not
undermine the conclusion that the
“appointment” required under chapter
154 must be made in a reasonably
timely manner, as reflected in the
definition in § 26.21.

Some commenters approved of the
rule’s specification of the requirement
for timely appointment but stated that it
should provide a more definite period of
time (e.g., a specific number of days or
weeks) within which State mechanisms
must appoint counsel. The Department
believes, however, that States must have
significant latitude in designing
mechanisms for ensuring that
competent counsel are appointed, see
OLC Opinion at *12-13, and this rule
therefore does not define timeliness in
terms of a specific number of days or
weeks within which counsel is to be
provided. Instead, a State need only
demonstrate that it has established a
mechanism for affording counsel in a
manner that is reasonably timely, in
light of the time limits for seeking State
and Federal collateral review and the
effort involved in the investigation,
research, and filing of effective habeas
petitions, which protect a petitioner’s
right to meaningful habeas review.

Additionally, some commenters urged
that the rule should require that
appointment of postconviction capital
counsel be timely in relation to the
petitioner’s conviction, not just in
relation to the time limits for seeking
State and Federal postconviction review
and the time required for preparing
postconviction claims. The rationale
offered for this proposal was that direct
review of the judgment in capital cases,
occurring between the end of the trial
proceedings and the commencement of
postconviction proceedings, may take a
long time, and that evidence and
records that would be useful to the
defense in postconviction proceedings
may be lost in the meantime. While the
Department does not question the value
of efforts to avoid spoliation of
evidence, consideration can be given
only within the statutory framework; to
the extent these commenters
contemplated requiring that
postconviction counsel be appointed
even before the conclusion of direct
review, such a mandate would appear to
go beyond chapter 154’s requirements
for appointment of counsel “in State
postconviction proceedings.” 28 U.S.C.
2265(a)(1); see id. 2261(b)(1).

Appropriate State Official

Section 26.21 of the rule, in part,
defines an “appropriate State official”
who may request chapter 154

certification under 28 U.S.C. 2265(a)(1)
to mean the State attorney general or the
State chief executive if the State
attorney general does not have
responsibility for Federal habeas corpus
litigation. Some commenters objected to
the rule’s designation of the State
attorney general as the appropriate
official to request chapter 154
certification on grounds of conflict of
interest, lack of relevant knowledge,
interference with State discretion, and
exceeding statutory authority.

The comments received provided no
persuasive reasons for changing the
definition of “appropriate State official”
in § 26.21. First, the objection that the
State attorney general’s litigation
interests may lead him to make unsound
judgments whether his State has
satisfied chapter 154’s requirements
conflates the role of applicant and that
of decision-maker. Under this rule, the
State attorney general is authorized to
request certification, but it will be the
U.S. Attorney General who makes a
wholly independent determination of
whether certification is warranted. In
making this determination, the U.S.
Attorney General will consider any
supporting or contrary information or
views that any interested entity may
choose to submit through the public
comment procedure set out in § 26.23 of
the rule, in addition to whatever the
State attorney general may offer on the
question.

Second, designation of the State
attorney general as the “appropriate
State official” is consistent with both
the original language of chapter 154 and
the 2006 amendments. Prior to the 2006
amendments, Federal habeas courts
determined whether chapter 154’s
requirements were satisfied, so State
attorneys general responsible for Federal
habeas corpus litigation in capital cases
were able to seek determinations that
the State capital counsel mechanism
satisfied the chapter 154 requirements
as part of their litigation functions. The
court, not the State attorney general,
was the decision-maker on that
question, and the court’s decision was
informed by hearing the views of others
with opposed interests, in addition to
those of the State attorney general. The
transfer of the chapter 154 certification
function from the Federal courts to the
U.S. Attorney General does not
materially change this framework. The
State attorney general is authorized to
seek certification; the U.S. Attorney
General, not the State attorney general,
is the decision-maker; and the U.S.
Attorney General will consider any
views proffered by others as discussed
above.
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Third, the Attorney General’s
decisions regarding chapter 154
certification are subject to de novo
review by the D.C. Circuit Court of
Appeals, as provided in 28 U.S.C.
2265(c), and seeking such review would
commonly be within the litigation
authority of the State attorney general,
regardless of which official had sought
the initial determination from the U.S.
Attorney General. It would be odd to
deem the State attorney general an
inappropriate official to seek chapter
154 certification from the U.S. Attorney
General in the first instance, where the
statutes interpose no obstacle to State
attorneys general seeking the same
determination from the D.C. Circuit at a
later stage.

Fourth, the objection regarding lack of
relevant knowledge by the State
attorney general is also unpersuasive.
This objection in the comments appears
to be premised largely on the belief that
States seeking certification will
normally submit with their request a set
of comprehensive data that demonstrate
the operation of the State’s collateral
review system in capital cases,
including such matters as the amount of
awards to defense counsel for litigation
expenses in particular cases, of which
the State attorney general might in some
cases be unaware. The proposition that
the Attorney General must conduct such
a case-by-case review under chapter 154
is not well-founded, for reasons
discussed earlier in this preamble.
Additionally, the Department finds it
significant that none of the commenters
identified a person in a State likely to
have better knowledge than the State
attorney general or chief executive
concerning matters relevant to
certification. Thus, even if it is accepted
that a State attorney general may not
have perfectly complete information in
every instance, there is no basis to
believe that there is an alternative
official or individual better suited to the
task. Moreover, if at times there is
information relevant to the U.S.
Attorney General’s determination that
the State attorney general may not have,
any interested person is free to provide
such information through the public
comment procedure for certification
requests set out in § 26.23(b)—(c) in this
rule.

Finally, the objection in the present
comments regarding potential conflict
with State law reflects a
misunderstanding of the rule, which
does not preempt State law. If State law
were to prohibit a State attorney general
from requesting chapter 154
certification, then the State attorney
general would be barred by State law
from making such a request. That has no

bearing on the formulation of § 26.21,
which only defines the class of State
officials whose request for chapter 154
certification triggers the requirement
under 28 U.S.C. 2265(a)(1) that the U.S.
Attorney General make a chapter 154
certification decision. Moreover, any
concern about potential conflict with
State law is purely speculative. No State
submitted comments on this rule stating
that it has prohibited, wishes to
prohibit, or may prohibit the State
attorney general from requesting chapter
154 certification on behalf of the State.

Section 26.22(a)—Statutory
Requirements Concerning
Appointments

Section 26.22(a) tracks chapter 154’s
provisions concerning the procedures
for appointment of counsel, appearing
in 28 U.S.C. 2261(c)—(d). Some
commenters stated that the rule should
be modified to provide additional
definition concerning these procedures,
such as specifying in greater detail what
constitutes a sufficient offer of counsel,
or what exactly will or will not be
deemed a valid waiver of counsel, under
these provisions.

The comments received did not
provide persuasive reasons for
addressing additional interpretive issues
in this rule. Chapter 154’s legal directive
to the Attorney General regarding
rulemaking is that the Attorney General
““shall promulgate regulations to
implement the certification procedure
under [section 2265(a)],” 28 U.S.C.
2265(b). Some of the specific matters
raised in the comments have been
addressed by courts in prior decisions
relating to chapter 154, but there is no
requirement that the present rule
attempt to provide a comprehensive
restatement or synthesis of all past
judicial decisions under the chapter.
Though the Attorney General has
provided further definition of the
chapter 154 requirements in § 26.22 of
this rule, in the interest of affording
additional guidance regarding what
must be done to qualify for certification
under chapter 154 and what criteria will
be applied in making certification
decisions, that does not oblige the
Attorney General to go further and
attempt to resolve in this rule (even if
it were possible) all possible questions
that might arise in the interpretation
and application of chapter 154’s
requirements.

It is uncertain whether particular
interpretive questions raised by the
commenters will prove to be significant
issues in the context of the capital
counsel systems of States that actually
apply for certification hereafter. If they
do not, then little will have been gained

by the Attorney General’s attempt to
resolve them in advance. If they do
prove to be significant issues,
considering them in the concrete setting
of State systems whose certification is
requested is likely to be more conducive
to sound resolutions than trying to
address them in the abstract.

Section 26.22(b)-(c)—General Issues

Paragraphs (b) and (c) in § 26.22
articulate the requirements relating to
counsel competency and compensation.
Each paragraph consists of
“benchmark” provisions identifying
standards that presumptively will be
considered adequate (§ 26.22(b)(1) for
competency and § 26.22(c)(1) for
compensation), followed by general
provisions for assessing State standards
that take other approaches (§ 26.22(b)(2)
for competency and § 26.22(c)(2) for
compensation).

The text of the rule published in the
notice of proposed rulemaking stated
without qualification that the Attorney
General will approve State standards
satisfying the benchmark provisions.
Many commenters expressed the
concern that, under the proposed rule,
the Attorney General could have been
required to certify a State’s mechanism
meeting the competence and
compensation benchmarks, even if it
could be shown that the mechanism is
not adequate in the context of the State
system in which it operates.

The Department continues to believe
that State mechanisms that incorporate
the benchmark standards for
competency and compensation should
be adequate. However, the comments
were persuasive that it is not possible to
predict with certainty that these
benchmarks will be adequate in the
context of every possible State system.
For example, it is conceivable that a
State standard authorizing what
normally should be sufficient
compensation may not in fact make
competent lawyers available for
appointment in postconviction
proceedings, considering the context of
a particular State system and its
distinctive market conditions for legal
services. Cf. Baker v. Corcoran, 220 F.3d
276, 285-86 (4th Cir. 2000) (considering
per-attorney overhead costs and
effective compensation rates among
other factors in finding compensation
scheme inadequate under chapter 154).
The final rule has accordingly been
modified, as discussed in the
supplemental notice of proposed
rulemaking, to provide that State
standards satisfying the benchmarks for
competency and compensation are
presumptively adequate, thereby
affording latitude to consider State-



Federal Register/Vol. 78,

No. 184 /Monday, September 23, 2013/Rules and Regulations

58169

specific circumstances that may
establish the contrary—i.e., that
standards generally expected to be
sufficient in most instances are for some
reason not reasonably likely to lead to
the timely provision and adequate
compensation of competent counsel to
habeas petitioners in a particular State.
77 FR at 7561.

Importantly, however, the Department
found unpersuasive commenters’
separate criticism that the proposed rule
fails to provide for oversight of a State’s
compliance with a chapter 154
mechanism that it has established. As
explained earlier in this preamble, the
Department remains of the view that
chapter 154 is correctly read to assign to
the Federal habeas courts—not to the
Attorney General—questions concerning
whether a State has fully complied in a
given case with the requirements of its
own established mechanism.

Section 26.22(b)(1)(i)—Counsel
Competency Standards Based on 18
U.S.C. 3599

Section 26.22(b)(1)(i) in the final rule
sets forth competency standards
requiring at least five years of bar
admission and three years of
postconviction litigation experience, or
if a State mechanism so provides,
allowing appointment for good cause in
a given case of other counsel whose
background, knowledge, or experience
would otherwise enable him or her to
properly represent the petitioner.
Section 26.22(b)(1)(i) is based on the
qualification standards Congress has
adopted in 18 U.S.C. 3599 for
appointment of counsel in Federal court
proceedings in capital cases. The
formulation of this provision in the final
rule to require three years of
postconviction litigation experience
differs from the corresponding provision
in the proposed rule, which required
three years of felony litigation
experience, without specification of the
stage or stages of litigation at which the
experience was obtained. The reasons
for this change are explained below.

In response to the proposed rule,
many commenters suggested that
postconviction litigation experience
would be a better measure of
competency for State postconviction
proceedings than general felony
litigation experience because of the
difficult and unique demands that
postconviction law and procedure place
on attorneys who litigate those cases.
These comments were persuasive.

In construing chapter 154, some
courts have concluded that, given the
complexity of postconviction law and
procedure, a qualifying mechanism for
the appointment of competent counsel

should provide for counsel with
specialized postconviction litigation
experience. See, e.g., Colvin-El v. Nuth,
No. Civ.A. AW 97-2520, 1998 WL
386403, at *6 (D. Md. July 6, 1998)
(“Given the extraordinarily complex
body of law and procedure unique to
postconviction review, an attorney
must, at minimum, have some
experience in that area before he or she
is deemed ‘competent.’ ’); see also Jon
B. Gould & Lisa Greenman, Report to the
Committee on Defender Services,
Judicial Conference of the United States:
Update on the Cost and Quality of
Defense Representation in Federal
Death Penalty Cases 88 (Sep. 2010)
(noting the view of postconviction
specialists that there is “little time
available for inexperienced counsel to
‘learn the ropes,” and no safety net if
they fail”). Several States have also
incorporated this guidance into their
appointment standards. See, e.g., La.
Admin. Code tit. 22, 915(D)(1)(e)(i)
(requiring that qualified postconviction
lead counsel shall “have at least five
years of criminal postconviction
litigation experience.”); Miss. R. App. P.
22(d)(5) (generally requiring prior
experience in at least one
postconviction proceeding for
appointment); Mo. Ann. Stat.
§547.370(2)(3) (requiring at least one of
two appointed counsel to have
“participated as counsel or co-counsel
to final judgment in at least five
postconviction motions involving class
A felonies in either state or federal trial
courts”). The adaptation of the section
3599 standard in the final rule
accordingly specifies three years of
postconviction litigation experience,
rather than three years of any sort of
felony litigation experience as in the
proposed rule.

The formulation of this benchmark in
the final rule to require postconviction
experience does not take issue, as some
commenters claimed, with Congress’s
judgments regarding counsel
competency standards that are likely to
be adequate. Rather, both the proposed
and final versions reflect necessary
adaptation of the standards of 18 U.S.C.
3599 for use in chapter 154 certification
decisions. In defining relevant prior
litigation experience, 18 U.S.C. 3599(b)
and (c) deem prior trial experience
relevant for trial appointments, and
prior appellate experience relevant for
appointments “after judgment.” The
statute does not provide an experience
requirement tailored specifically to
postconviction proceedings, having no
separate specification about the
experience required for appointments to
provide representation ‘“after judgment”’

in postconviction proceedings as
opposed to representation “after
judgment” on appeal. If section 3599’s
standards were transcribed as literally
as possible in § 26.22(b)(1)(i), the rule
would state that a State competency
standard is presumptively adequate if it
normally requires three years of
appellate experience as a precondition
for appointment in postconviction
proceedings. But chapter 154 differs
from section 3599 in that chapter 154
deals exclusively with postconviction
proceedings. Prior postconviction
litigation experience (as opposed to
prior appellate experience) is more
similar in character to the
postconviction litigation for which an
attorney would be appointed pursuant
to chapter 154, and more likely on the
whole to enable the attorney to provide
effective representation in
postconviction proceedings. The rule
accordingly follows the sensible
approach of referring to prior
postconviction litigation experience in
defining an experience standard that
will presumptively be considered
adequate for appointments in the
postconviction proceedings addressed
by chapter 154.

The Criminal Justice Act (CJA)
guidelines promulgated by the Judicial
Conference of the United States counsel
courts to consider postconviction
experience when making appointments
under 18 U.S.C. 3599. See 7A Guide to
[Federal] Judiciary Policy 620.50 (last
rev. 2011) (“‘CJA Guidelines”), available
at http://www.uscourts.gov.
FederalCourts/AppointmentOfCounsel/
CJAGuidelinesForms/GuideToJudiciary
PolicyVolume?7.aspx. To be sure, the
CJA Guidelines are not absolute
requirements even in Federal habeas
matters; the guidelines are phrased in
permissive terms and elaborate in part
on 18 U.S.C. 3005, see CJA Guidelines
620.10.10(a), 620.30, which concern
appointment of counsel for trial
representation in Federal capital cases
and does not apply to appointments for
collateral proceedings in State capital
cases. Compare 18 U.S.C. 3005 with 18
U.S.C. 3599. However, the Department
does agree that the CJA Guidelines may
at times help to inform determinations
as to appropriate standards for
appointment of counsel, and so
understood, the Department is
ultimately convinced that the
guidelines’ advice to consider
postconviction experience is sound. The
final rule therefore avoids the anomaly
that would result from an overly
formalistic adaptation of 18 U.S.C. 3599
and instead carries out the adaptation in
a manner in which the prior litigation
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experience requirement is more finely
attuned to the nature of the
proceedings—i.e., postconviction
proceedings—in which appointments
are to be made.

The Department was not convinced,
however, by commenters who asserted
that this benchmark is deficient (or the
other counsel competency provisions of
the rule are deficient) because it does
not require appointed counsel to have
prior experience in capital
postconviction proceedings, or at a
minimum, some prior capital litigation
experience generally. While prior
capital litigation experience is
frequently a relevant and valuable asset
for an attorney assigned to handle
postconviction matters, see Wright v.
Angelone, 944 F. Supp. 460, 467 (E.D.
Va. 1996), and is also a factor that the
CJA Guidelines say courts should
consider in Federal capital cases, the
Department was ultimately
unpersuaded that prior capital litigation
experience must be required
categorically as a precondition of
competence under chapter 154. When
setting competency requirements for
appointed counsel in the IPA, see infra,
Congress has not mandated that
appointed attorneys invariably have
such experience. 42 U.S.C. 14163(e).
Similarly, courts and others have
recognized that prior capital case
experience should not be regarded as a
sine qua non of an appropriate
competency standard for postconviction
counsel. See, e.g., Spears, 283 F.3d at
1013 (“Nothing in [chapter 154] or in
logic requires that a lawyer must have
capital experience to be competent.”);
ABA Guidelines, at 37 & n. 109 (noting
that “[s]uperior postconviction death
penalty defense representation has often
been provided by members of the
private bar who did not have prior
experience in the field” and stating that
such counsel should be appointed if the
client will receive high quality legal
representation).

Next, and more broadly, some
commenters contended that any
competency measure based solely on
prior experience will necessarily be
insufficient under chapter 154 and
criticized the Section 26.22(b)(1)(i)
benchmark (and § 26.22(b)(2)) on that
basis. Many of these comments urged
the view that a State system that relies
on prior experience must also
incorporate procedures for monitoring
counsel performance following
appointment and for removal of poorly
performing attorneys. The rule remains
unchanged in response to these
comments. 18 U.S.C. 3599 reflects a
Congressional judgment that sufficiently
robust experience requirements alone

can be sufficient. Further, when
Congress amended chapter 154 in 2006,
it could have required all State
mechanisms to adopt monitoring and
removal provisions similar to those it
required in the IPA in 2004, see 42
U.S.C. 14163(e)(2)(E), if it viewed such
provisions as indispensable, but
Congress did not do so. Thus,
monitoring or removal requirements are
not included in the rule’s benchmark
based on 18 U.S.C. 3599. But see
§26.22(b)(1)(ii) and discussion infra.
However, their omission should not
displace or affect the existence and
operation of more generally applicable
monitoring or removal procedures (e.g.,
disbarment) that a State may have in
place, nor should it in any way
discourage States from choosing to
adopt monitoring and removal
provisions as a discretionary matter.

One of the comments argued that the
standards applicable under section 3599
to Federal habeas counsel should be
considered inadequate for appointment
of counsel in State collateral
proceedings, on the ground that Federal
habeas counsel has the benefit of the
antecedent work of State collateral
counsel in developing and presenting
claims, and accordingly need lesser
skills. However, the standards of section
3599 apply to Federal habeas counsel
regardless of what prior representation
or process has or has not been provided
in State proceedings. Also, the same
standards apply under section 3599 to
counsel in Federal court collateral
proceedings in Federal capital cases
which, like State court collateral
proceedings in State capital cases, are
normally preceded only by trial and
appeal.

Some commenters also objected to the
exception language in the section 3599-
based benchmark that allows
appointment of counsel not meeting its
specific litigation experience
requirement in some circumstances.
This exception appropriates the
standard of 18 U.S.C. 3599(d), which
allows courts, for good cause, to appoint
other counsel whose background,
knowledge, or experience would
otherwise enable them to properly
represent the petitioner, with due
consideration of the seriousness of the
penalty (i.e., capital punishment) and
the nature of the litigation. We expect
that allowing this type of departure will
not unduly negate or undermine the
specific experience requirement of this
aspect of the rule, since its formulation
limits its applicability to exceptional
cases. It requires good cause for the
court to appoint counsel other than
those satisfying the specific experience
requirement, and requires the court to

verify that such counsel have other
characteristics qualifying them to meet
the demands of postconviction capital
punishment litigation. In the rule, as in
section 3599, the exception recognizes
that insisting on a rigid application of a
defined experience requirement could
debar attorneys who are well-qualified
on other grounds to represent capital
petitioners. The comments provided no
persuasive reason to deny this latitude
in State court collateral proceedings in
capital cases, which Congress has
deemed appropriate for Federal court
collateral proceedings (and other
Federal court proceedings) in capital
cases. See 18 U.S.C. 3599(d); cf.
Ashmus, 123 F.3d at 1208 (recognizing
that “habeas corpus law is complex and
has many procedural pitfalls” but
concluding that it is not necessary
under chapter 154 that every lawyer
have postconviction experience), rev’d
on other grounds, 523 U.S. 740 (1998).

Though the Department therefore
believes there is good reason to retain
the availability of the exception to
§26.22(b)(1)(i)’s years of experience
requirement that is drawn from 18
U.S.C. 3599(d), the rule is permissive,
not mandatory, on this point. If a State
decides to omit the exception in its
mechanism, such that appointed
attorneys will invariably need to have
been admitted to the bar for five years
and have three years of postconviction
litigation experience, that omission will
not result in a determination that it has
failed to satisfy the § 26.22(b)(1)(i)
benchmark.

Finally, some commenters objected to
this revision of the benchmark as
unduly limiting State discretion
regarding the formulation of their
counsel competency standards.
However, use of this particular standard
as a benchmark does not convey or
depend on a judgment that other
approaches States may choose to adopt
are necessarily illegitimate or
inadequate for purposes of chapter 154.
Rather, other standards may be
presented for the Attorney General’s
consideration under § 26.22(b)(2), and
they will be approved if they otherwise
reasonably assure a level of proficiency
appropriate for State postconviction
litigation in capital cases.

Section 26.22(b)(1)(ii)—Counsel
Competency Standards Based on the
Innocence Protection Act

Section 26.22(b)(1)(ii) identifies the
establishment of qualification standards
for appointment in conformity with the
procedures of the IPA as another
potential means of satisfying chapter
154.
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The text of the rule published in the
notice of proposed rulemaking framed
the benchmark in terms of “meeting
qualification standards established in
conformity with 42 U.S.C. 14163(e)(1)
[and] (2)(A).” These provisions concern
the nature and composition of capital
counsel appointment or selection
entities, 42 U.S.C. 14163(e)(1), and
provide that the appointing authority or
an appropriate designated entity must
“establish qualifications for attorneys
who may be appointed to represent
indigents in capital cases,” 42 U.S.C.
14163(e)(2)(A).

Numerous comments on the proposed
rule related to how many of the IPA
provisions should be imported into the
rule’s benchmark. Commenters noted
that the benchmark as formulated in the
proposed rule did not capture the full
range of IPA provisions bearing on the
qualifications counsel must meet to be
eligible for appointment. In particular,
subparagraphs (e)(2)(B), (D), and (E) in
42 U.S.C. 14163 require maintenance of
a roster of qualified attorneys,
specialized training programs for
attorneys providing capital case
representation, monitoring the
performance of attorneys who are
appointed and their attendance at
training programs, and removal from the
roster of attorneys who fail to deliver
effective representation, engage in
unethical conduct, or do not participate
in required training. These provisions
are integral elements of the IPA
qualification standards for
appointments, because counsel who fail
to measure up under these requirements
become ineligible for subsequent
appointments.

These comments were persuasive that
the IPA-based provision in the proposed
rule did not fully reflect the IPA system
relating to qualifications for
appointment because of the omission of
reference to subparagraphs (e)(2)(B), (D),
and (E) in the statute. The omission has
been corrected in § 26.22(b)(1)(ii) in the
final rule.

The supplemental notice of proposed
rulemaking included this change in the
IPA-based benchmark. See 77 FR at
7560. Some of the commenters
responding to the supplemental notice
questioned the continued omission of
certain other IPA provisions,
particularly the IPA requirements
relating to appointment of two counsel,
and the IPA requirements concerning
compensation of counsel. See 42 U.S.C.
14163(e)(2)(C), (F). Counsel
compensation is addressed in a different
part of this rule, which includes
benchmarks similar to the IPA
provisions. See § 26.22(c)(1)(ii) and (iv)

in the final rule and the related
discussion below.

Regarding the number of counsel,
chapter 154 does not require States to
appoint more than one attorney (as part
of a defense team) for postconviction
representation. Rather, the applicable
statute frames the potential appointment
of multiple postconviction counsel as a
discretionary matter. See 28 U.S.C.
2261(c)(1) (State capital counsel
mechanism must provide for court order
“appointing one or more counsels to
represent the prisoner”). The
Department believes there is no sound
basis to eliminate the discretion chapter
154 contemplates by its own terms
through a rule that forecloses
certification of State mechanisms that
provide for the appointment of only one
attorney.

Furthermore, the IPA itself requires
appointment of two counsel, with some
exception, in the context of counsel
standards that do not differentiate
between different stages in the litigation
of capital cases and that are principally
concerned with the trial stage. See 42
U.S.C. 14163(c)—(d) (providing that IPA
funding is to be used for effective
systems for providing competent legal
representation at all stages, with general
requirement that at least 75% be used in
relation to trial representation and at
most 25% in relation to appellate and
postconviction representation). In
adapting the IPA standards to the
context of chapter 154, which concerns
only representation in postconviction
proceedings, some flexibility on the
question whether multiple counsel
should be required is appropriate and
accords with relevant congressional
judgments in related contexts. As noted,
chapter 154 itself frames the
appointment of multiple postconviction
counsel as a discretionary matter. 28
U.S.C. 2261(c)(1). Likewise, in relation
to Federal capital cases and Federal
habeas corpus review of State capital
cases, Congress has required
appointment of two counsel at trial but
has made appointment of more than one
counsel at later stages a discretionary
matter. Compare 18 U.S.C. 3005 (court
to “assign 2. . . counsel” for trial
representation) with 18 U.S.C. 3599(a)
(requiring in provisions applicable at
later stages “‘appointment of one or
more attorneys”). The rule takes a
similar approach when adapting the IPA
standards in the chapter 154 context by
permitting, but not requiring, State
mechanisms to provide for appointment
of two attorneys to represent a capital
petitioner on collateral review.

Additionally, § 26.22(b) in the rule
articulates the statutory requirement
that a State provide for the appointment

of competent counsel in State
postconviction proceedings and provide
standards of competency for the
appointment of such counsel. 28 U.S.C.
2265(a)(1)(A), (C). As discussed above,
this means that States must have
qualification standards that counsel
must meet to be eligible for appointment
and that the Attorney General finds
adequate. The IPA provisions included
in §26.22(b)(1)(ii) in the final rule fit
within this framework because they are
integral to the IPA’s specification of
qualifications that counsel must meet to
be eligible for initial or subsequent
appointments. The same would not be
true of specifications concerning the
number of counsel to be appointed.

As to a separate issue, another
comment criticized this benchmark on
the ground that it does not prescribe
definite qualification standards for
appointment of counsel, but rather
endorses any standards adopted in
conformity with the IPA procedures.
However, chapter 154 directs the
Attorney General to determine whether
the State provides standards of
competency for appointment of
competent counsel in State capital
collateral proceedings, and whether the
State’s mechanism incorporating such
standards will reasonably assure the
appointment of competent counsel. It
does not require the Attorney General to
specify directly the required content of
such standards. The corresponding
provisions of the IPA reflect a judgment
by Congress that qualification standards
adopted in conformity with the IPA
procedures will be adequate. This
judgment is appropriately adopted in
defining one of the means by which
States may seek to satisfy the
requirements of chapter 154.

Section 26.22(b)(2)—Other Counsel
Competency Standards

Section 26.22(b)(2) in the rule
provides that the Attorney General may
find other competency standards for the
appointment of counsel adequate if they
reasonably assure a level of proficiency
appropriate for State postconviction
litigation in capital cases. Some
commenters criticized this provision as
overly indefinite and urged that the rule
should provide for assessment of State
capital counsel competency standards
only under clearly defined criteria.

Many of these critical comments are
premised at least partly on the view that
the Attorney General has a conflict of
interest under chapter 154. The
commenters viewed this alleged conflict
as exacerbated by § 26.22(b)(2) and
urged that the rule eliminate or
drastically limit any opportunity for the
Attorney General to exercise judgment
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or discretion in evaluating the adequacy
of a State capital counsel mechanism.
The Department rejects the premise that
the Attorney General has a conflict, for
reasons discussed above, and therefore
finds the comments predicated on that
view unpersuasive.

Also, as explained earlier, the
Department believes States should
retain some significant discretion to
formulate and apply counsel
competency standards, and § 26.22(b)(2)
as drafted appropriately preserves that
discretion. There are any number of
ways in which a State might adopt
measures of experience, knowledge,
skills, training, education, or
combinations of those considerations in
devising a standard that would
reasonably assure the appointment of
counsel who are competent to conduct
postconviction litigation in capital
proceedings. Revising § 26.22(b)(2) to
provide only very specific, one-size-fits-
all criteria is accordingly impractical
and would risk foreclosing innovative
efforts by States to devise robust
standards, even standards that would
unquestionably result in the timely
appointment of competent counsel.

Furthermore, before Congress
reassigned the certification function
from the Federal courts to the Attorney
General by the 2006 amendments to
chapter 154, courts did not assess the
adequacy of State counsel competency
standards constrained by rigid, pre-
announced criteria; they were guided
instead by the terms of chapter 154 itself
and the facts in a particular case. See,
e.g., Spears, 283 F.3d at 1012—15;
Ashmus, 123 F.3d at 1208; Hill, 941 F.
Supp. at 1142—43. The 2006
amendments changed the decision-
maker for purposes of making
judgments about the overall adequacy of
State systems under chapter 154, but the
amendments do not suggest that the
Attorney General’s discretion to
evaluate the adequacy of State
competency standards must be
constrained by a one-size-fits-all
approach. Had Congress questioned the
Attorney General’s ability to exercise
discretion soundly or believed that more
specific guidance was necessary, it
could have amended the statutory
scheme to specify more detailed
requirements that State mechanisms
must meet when it transferred the
certification function to the Attorney
General—but Congress did not do so.

This is not to say, as some comments
contend, that § 26.22(b)(2) affords a
State unbounded discretion to establish
any sort of competency standards and
still obtain certification of its
mechanism under chapter 154. The
notice and supplemental notice of

proposed rulemaking described the two
approaches now reflected in paragraph
(b)(1) of the rule as benchmarks, and
they function precisely in that manner.
That is, the criteria in paragraph (b)(1)
do not simply identify two competency
standards that will entitle a State that
adopts them to a presumption of
adequacy; they also serve as a point of
reference in judging the adequacy of
other counsel qualification standards
that States may establish and offer for
certification by the Attorney General. A
State mechanism that does not
incorporate the benchmark standards
will naturally require closer
examination by the Attorney General to
ensure that it satisfies the statutory
standards, and while it is possible to
conceive of a variety of alternative
competency measures that would satisfy
chapter 154’s requirements, State
competency standards that appear likely
to result in significantly lower levels of
proficiency compared to the benchmark
levels risk being found inadequate
under chapter 154. For clarity, the text
of the proposed rule has been revised to
reflect this understanding, namely, that
the paragraph (b)(1) standards function
as benchmarks and are relevant to the
Attorney General’s assessment of
alternative competency standards for
which certification would be predicated
on §26.22(b)(2).

This explanation also responds to
another comment, which complains that
the provision appearing in the final rule
as § 26.22(b)(2) is overly restrictive, on
the ground that it limits the possibility
of approval of State competency
standards to situations in which they
are “‘functionally identical to or more
stringent than” the particular
benchmark standards described in
§26.22(b)(1). This comment reflects a
misunderstanding of the rule. The
analysis statement in the proposed rule
noted in relation to the benchmarks that
States’ adoption of competency
requirements that are similar or that are
likely to result in even higher levels of
proficiency will weigh in favor of a
finding of adequacy for purposes of
chapter 154, see 76 FR at 11709, and a
statement to the same effect appears in
the section-by-section analysis for this
final rule. However, it is not similarity
in form to the presumptively adequate
standards that section (b)(2)
contemplates, and the standards need
not function in an identical matter.
Rather, § 26.22(b)(2) contemplates a
close equivalence in terms of the
expectation that a proffered mechanism
will reasonably assure an appropriate
level of proficiency in appointed
counsel. As the analysis statement

explained and this preamble repeats,
Congress intended the States to have
significant discretion regarding
competency standards, within
reasonable bounds, and the particular
benchmarks identified in the rule do not
exhaust the means by which States may
satisfy chapter 154’s requirements.

Section 26.22(c)—Compensation of
Counsel

Section 26.22(c)(1)(i) refers to the
compensation of counsel pursuant to 18
U.S.C. 3599 in Federal habeas corpus
proceedings reviewing State capital
cases. The Department received no
comments that were specifically critical
of this standard, which remains
unchanged in the final rule.

The compensation standards for
appointed capital counsel in State
collateral proceedings described in
§26.22(c)(1)(ii) and (iv) in the rule
involve compensation comparable to
that of retained counsel meeting
sufficient competency standards or
attorneys representing the State in such
collateral proceedings. Some comments
were critical of these benchmarks as
setting an inadequate level of
compensation. However, as explained in
the accompanying analysis statement for
the rule, these parts of the rule are
similar to legislative judgments in the
IPA endorsing compensation of capital
defense counsel at market rates or at a
level commensurate with that of
prosecutors. 42 U.S.C.
14163(e)(2)(F)(ii)I); see also ABA
Guidelines §9.1(B)(2), at 49 (same). The
comments provided no persuasive
reason to reject this legislative judgment
in the context of chapter 154, or to
believe that compensating appointed
capital defense counsel at higher levels
than competent retained counsel or
counsel representing the State in the
same proceedings will generally be
necessary to induce a sufficient number
of competent attorneys to provide
representation.

Section 26.22(c)(1)(iii) in the rule
refers to compensation comparable to
the compensation of appointed counsel
in State appellate or trial proceedings in
capital cases. The accompanying
explanation in the analysis statement for
this rule explains that the compensation
afforded for trial and appellate
representation is likely to be sufficient
to secure the availability of an adequate
pool of competent attorneys to provide
postconviction representation, because
that level of compensation is necessarily
sufficient to ensure an adequate number
of attorneys are available to provide
representation in trials and appeals,
where representation by counsel is
constitutionally required.
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Some commenters criticized this
provision as overly permissive on the
ground that trial and appellate counsel
may be underpaid and that such counsel
are sometimes found to have provided
constitutionally ineffective assistance.
However, that is not an occurrence that
can be infallibly guarded against by any
level of compensation at any stage of
criminal proceedings. Moreover, the
proposed rule has been modified to
afford the Attorney General latitude to
consider any unusual circumstances
presented by a particular State system
that indicate that the level of
compensation called for in this
benchmark is unlikely to function as
expected. It is conceivable in the
context of a particular State and its
distinctive market conditions for legal
services, for example, that what
normally should be sufficient
compensation may not in fact be
reasonably likely to make competent
lawyers available for timely provision to
capital petitioners in State
postconviction proceedings. Cf. Baker,
220 F.3d at 285-86 (considering per-
attorney overhead costs and effective
compensation rates among other factors
in finding compensation scheme
inadequate under chapter 154).

Nevertheless, the Attorney General
does not exercise limitless discretion to
pass judgment on whether State
compensation authorizations are
sufficiently generous under chapter 154,
which provides in relevant part simply
that the Attorney General is to
determine “whether the State has
established a mechanism for the
appointment [and] compensation . .
competent counsel.” 28 U.S.C.
2265(a)(1)(A). The formulation of the
rule on this point reads the statutory
scheme to allow the Attorney General to
review the adequacy of State
compensation provisions in the interest
of promoting sufficient financial
incentives to secure the appointment of
competent counsel in sufficient
numbers to timely provide
representation to capital petitioners in
State collateral proceedings. The
Attorney General will consider any
available relevant information,
including the effective hourly rate for
appointed attorneys, in evaluating a
mechanism’s compensation standards.
But the comments critical of the
§26.22(c)(1)(iii) benchmark, which
raised concerns with funding for
appointment of counsel in particular
cases or in particular States, were not
sufficiently persuasive that
compensation that adequately motivates
counsel to accept appointments for the
trial and appeal of capital cases (in

. of

which they are held to provision of
constitutionally effective assistance)
will generally be unlikely to provide
sufficient incentives for competent
counsel to provide representation in
State collateral proceedings satisfying
the standards of chapter 154.

Section 26.22(c)(2) in the rule allows
approval of other approaches to
compensation, but “only if the State
mechanism is otherwise reasonably
designed to ensure the availability for
appointment of [competent] counsel.”
Some commenters criticized this
provision as vague and urged that the
rule be modified so that chapter 154
certification could be granted only if a
State’s counsel compensation provisions
satisfy definite criteria stated in the rule.

As with the corresponding comments
on § 26.22(b)(2), these comments in part
reflected an assumption that the
Attorney General has a conflict of
interest in carrying out his legal duties
under chapter 154, and the response is
much the same. The underlying
assumption of a conflict of interest is
not well-founded, for reasons discussed
above. Additionally, § 26.22(c)(2) is
consistent with the Department’s
recognition that a State should have
significant latitude in designing a
capital counsel mechanism that (among
other things) are tailored to the State’s
unique characteristics and market
conditions. As already noted, the
provision affords States appropriate
discretion to set alternative levels of
compensation that will reasonably
assure the timely appointment of
competent counsel but that might
otherwise be foreclosed by an overly
specific ex ante requirement. At the
same time, as explained above in
connection with § 26.22(b)(2), a State’s
latitude to consider alternative
compensation standards, and the
Attorney General’s assessment of any
such standards, is not unbounded. The
rule identifies four benchmarks that will
continue to guide the Attorney General’s
evaluation of other proposed
standards—as the text of the proposed
rule has similarly been revised to
clarify.

Section 26.22(d)—Reasonable Litigation
Expenses

Section 26.22(d) in the rule reflects
the requirement to provide for payment
of reasonable litigation expenses. Some
commenters criticized this provision as
not sufficiently specific regarding the
types of expenses that must be defrayed
and the means of evaluating what
expenditures are reasonable. They
accordingly urged more definite
specification concerning these matters
in the rule, such as explicitly requiring

payment for investigators, mitigation
specialists, mental health and forensic
science experts, and support personnel,
and providing standards for evaluating
the reasonableness of compensation for
persons in each category.

The comments raise an important
issue for consideration. The Department
recognizes that investigators, mental
health and forensic experts, and other
support personnel often contribute
critical services in capital
postconviction cases. The Department
agrees that payment of such individuals,
among other expenses that may arise in
the context of a particular case, are
litigation expenses that should merit
reimbursement if reasonable, and the
text of § 26.22(d) has been modified in
the final rule to clarify this point. See
ABA Guidelines, at 128 (““[C]ollateral
counsel cannot rely on the previously
compiled record but must conduct a
thorough, independent investigation in
accordance with Guideline 10.7 . . .
[including] discover[ing] mitigation that
was not presented previously, [and]
identify[ing] mental-health claims
which potentially reach beyond
sentencing issues to fundamental
questions of competency and mental-
state defenses.”); Rompilla v. Beard, 545
U.S. 374, 387 (2005) (““[W]e long have
referred [to ABA Standards] as guides to
determining what is reasonable.””
(quoting Wiggins v. Smith, 539 U.S. 510,
524 (2003) (internal quotation marks
omitted)).

However, the language of section 2265
does not suggest that the Attorney
General must enumerate the universe of
litigation expenses that merit
reimbursement. Rather, the relevant
statutory directive to the Attorney
General is to determine whether the
State has established a mechanism for
the “payment of reasonable litigation
expenses.” 28 U.S.C. 2265(a)(1)(A). The
comments on this issue did not
persuasively establish that a State
should be denied chapter 154
certification if its mechanism requires
the payment of reasonable litigation
expenses in terms similar to chapter 154
itself, or at some other level of
generality less specific than that urged
by the commenters. See Spears, 283
F.3d at 1016 (“[Chapter 154] requires
only that the state mechanism provide
for the payment of reasonable litigation
expenses. The federal statute thus
assumes that a state can assess
reasonableness as part of its process.”);
see also Gould & Greenman, supra, at
31-32, 78, 122 (2010) (provision for
Federal court proceedings in capital
cases, which refers generally to fees and
expenses for investigative, expert, and
other reasonably necessary services,
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states that payment for these purposes
shall not exceed $7,500 unless approved
for a higher amount by the circuit chief
judge or delegee—but the median
reimbursable cost that Federal courts
approved in capital cases between 1998
and 2004 was $83,000).

Importantly, though, as with other
requirements under chapter 154,
satisfaction of the requirement regarding
payment of reasonable litigation
expenses requires that States have
standards in force that so provide. The
Attorney General will consider all
relevant aspects of State standards in
ascertaining whether the statutory
requirements have been satisfied. Thus,
as § 26.22(d) states, a general provision
requiring payment of reasonable
litigation expenses would not be
sufficient if negated by rigid payment
caps with no authorized means for
payment of necessary expenses above
such limits, and the Attorney General
would similarly consider whether such
a provision is negated by State policy
that precludes payment for certain
categories of expenses that may be
reasonably necessary. Moreover, as with
other requirements, the Attorney
General is not dependent on the State’s
representations, and any interested
person or entity believing that State
standards overall do not provide for
payment of reasonable litigation
expenses is free to bring relevant
information to the Attorney General’s
attention through the comment
procedure set out in § 26.23 in the rule.

Comments responding to the
supplemental notice of proposed
rulemaking suggested that satisfaction of
§ 26.22(d) should only be considered
presumptively adequate for purposes of
chapter 154, paralleling the
“presumptively’’ qualifier applicable to
the benchmark provisions relating to
counsel competency and compensation,
which appear in § 26.22(b)(1) and (c)(1)
in the final rule. The “presumptively”
qualifier is neither necessary nor
appropriate here because § 26.22(d)
incorporates no benchmark provisions.
It articulates the requirement relating to
payment of litigation expenses under
chapter 154, and States that have
established mechanisms that meet this
requirement have done what chapter
154 requires in this connection. Its
proper counterpart is not the benchmark
provisions in § 26.22(b)(1) and (c)(1),
but the general articulations of the
chapter’s requirements relating to
counsel competency and compensation
in §26.22(b)(2) and (c)(2), which
similarly do not need or have a
“presumptively’’ qualifier.

Section 26.23(a)-(c)—Certification
Procedure

These provisions in the rule specify
the procedure for the Attorney General
to receive requests for chapter 154
certification, obtain public comment on
the requests through Internet posting
and Federal Register publication, and
make and announce the certification
decision.

Some commenters objected that the
public notice and comment procedure
of the rule is inadequate and that the
Attorney General must engage in
additional fact-finding processes. These
objections are premised on an incorrect
understanding of the nature and scope
of the Attorney General’s certification
determination, as explained earlier in
this preamble. The Attorney General’s
decision to certify an established State
mechanism under chapter 154 need not
be supported by a data-intensive
examination of the State’s record of
compliance with the established
mechanism in all or some significant
subset of postconviction cases; for
instance, certification should not be
foreclosed for a State that cannot submit
the information the commenters identify
because it has established new
standards that satisfy the statutory
requirements but for which there is no
pre-existing record of compliance. The
comments provided no persuasive
reason to believe that the rule’s
procedure, under which the Attorney
General will publish a State’s request for
certification and invite interested
parties and the State seeking
certification to be heard via written
submissions during one or more public
comment periods, will be inadequate to
provide the information needed for the
determinations that the Attorney
General actually must make under
chapter 154. Moreover, the Attorney
General’s certifications under chapter
154 are orders rather than rules for
purposes of the Administrative
Procedure Act (APA). They are
accordingly not subject to the APA’s
rulemaking provisions, see 5 U.S.C. 553,
much less to the APA’s requirements for
rulemaking or adjudication required to
be made or determined on the record
after opportunity for an agency hearing,
see 5 U.S.C. 553(c), 554, 556, 557.

The Department does not believe, as
some commenters urged, that it is
necessary to specify detailed
information concerning State capital
collateral review systems that States
must include in their requests for
chapter 154 certification. For the
reasons already given, these comments
were similarly based on an incorrect
understanding of the nature and scope

of the Attorney General’s certification
determination. Chapter 154 itself and
this rule explain what States must do to
qualify for chapter 154 certification.
Under the procedures of § 26.23, States
will be free to present any and all
information they consider relevant or
useful to explain how the mechanism
for which they seek certification
satisfies these requirements. Likewise,
through the public comment procedure
of the rule, any other interested person
or entity will be free to submit any
information it may wish in support of,
or in opposition to, the State’s request—
including information that the
mechanism submitted for certification
has not been established because its
standards are actually negated or
overridden by contrary State policy.
Further, the proposed rule has been
revised to make clear that the Attorney
General may permit more than one
period for comment to allow the
requesting State or any interested
parties further opportunity for
submission of views or information. The
comments provided no persuasive
reason for an across-the-board
imposition of more definite
informational requirements beyond that.

Comments also proposed that the rule
require the Attorney General to give
personal notice to certain entities
concerning a State’s submission of a
request for chapter 154 certification,
such as capital defense entities in the
requesting State. In any particular State,
there may be a large number of
organizations and individuals who are
involved in capital defense work or who
would be interested in a State’s request
for chapter 154 certification for other
reasons. It is not feasible for the
Attorney General to attempt to identify
and personally notify all of them. Nor
should the Attorney General be in the
position of having to pick and choose,
identifying certain persons or
organizations as sufficiently interested
or important to receive personal notice,
when others will not receive such
notice. Such personal notice
requirements, in any event, are
unnecessary, because the State’s request
will be made publicly available on the
Internet and in the Federal Register as
provided in § 26.23(b).

Section 26.23(c) states that if
certification is granted, the certification
will be published in the Federal
Register. Some commenters urged that
denials of certification also be published
in the Federal Register. However, the
granting of chapter 154 certification by
the Attorney General changes the
Federal habeas corpus review
procedures applicable in relation to
capital cases in the State, so there is a
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clear interest in making it indisputable
and publicly known that certification
has been granted, for which Federal
Register publication is a convenient and
sufficient means. The reasons for
publicizing a denial of certification
through official publication are less
compelling because its legal effect is just
to perpetuate the status quo. Publication
of a denial of certification might
alternatively serve the purpose of
providing the predicate for an appeal of
the Attorney General’s decision to the
D.C. Circuit Court of Appeals. However,
review by the D.C. Circuit would be
pursuant to chapter 158 of title 28, see
28 U.S.C. 2265(c), which provides that
“[o]n the entry of a final order
reviewable under this chapter, the
agency shall promptly give notice
thereof by service or publication in
accordance with its rules.” 28 U.S.C.
2344. So the Attorney General has the
option of giving notice by service to the
State official who requested certification
regarding the denial of the certification,
and is not legally required to publish
the denial. Considering the foregoing,
the comments do not persuasively
establish that the rule should be
changed to require uniformly that the
Attorney General publish denials of
certification in the Federal Register.

Section 26.23(d)—Post-Certification
Occurrences

Section 26.23(d) in the rule addresses
the effect of changes or alleged changes
in a State capital counsel mechanism
following certification by the Attorney
General.

One commenter urged that more of
the accompanying explanation
regarding this provision in the analysis
statement for the proposed rule be
contained in the rule itself. The relevant
portion of the analysis statement, 76 FR
at 11710-11, in part noted that if a State
abolishes its capital counsel mechanism
following certification by the Attorney
General, then 28 U.S.C. 2261(b)(2)’s
requirement of appointment of counsel
pursuant to the certified mechanism as
a condition of chapter 154’s
applicability cannot thereafter be
satisfied, reflecting the obvious point
that counsel cannot be appointed
pursuant to something that no longer
exists. The analysis statement further
noted that capital habeas petitioners
may present claims to Federal habeas
courts that subsequent changes or
alleged changes in the certified
mechanism effectively converted it into
a new and uncertified mechanism, and
hence section 2261(b)(2)’s requirement
of appointment of counsel pursuant to
the certified mechanism was not
satisfied in their cases. This observation

reflects no judgment by the Attorney
General as to whether certain changes in
a certified mechanism would affect the
applicability of chapter 154, and, if so,
under what circumstances or to what
extent. That is a matter that Federal
habeas courts may consider if capital
petitioners raise claims of this nature
under section 2262(b)(2). The rule says
no more on this question because
resolving it is not any part of the
Attorney General’s certification
functions under chapter 154.

The analysis went on to note that in
such circumstances, or in other
circumstances in which there has been
some change or alleged change in the
State mechanism, the State could
request a new certification by the
Attorney General of its present capital
counsel mechanism. That could avoid
litigation in Federal habeas courts under
28 U.S.C. 2261(b)(2) over the present
status of the State mechanism and
ensure that determinations regarding
satisfaction of chapter 154’s
requirements are made by the Attorney
General, subject to review by the D.C.
Circuit Court of Appeals, as
contemplated by 28 U.S.C. 2261(b)(1)
and 2265(c)(2). The rule does not need
to be changed to make this point
because § 26.23(d) in the rule already
says that ““[a] State may request a new
certification by the Attorney General to
ensure the continued applicability of
chapter 154 to cases in which State
postconviction proceedings occur after a
change or alleged change in the State’s
certified capital counsel mechanism.”

Some comments urged that the rule
should be changed to provide a means
for decertification of State capital
counsel mechanisms that the Attorney
General has previously approved. One
of the comments pointed in this
connection to 5 U.S.C. 553(e), which in
part requires agencies to give interested
persons the right to petition for the
repeal of a rule. However, that provision
is inapplicable to chapter 154
certifications, which are orders rather
than rules, as noted above.

Decertification could conceivably be
effected in one of two ways: (i) through
some procedure for examination or
oversight of State capital counsel
mechanisms following their certification
to ascertain whether they continue to
measure up under chapter 154’s
standards, or (ii) through modification
of the rule to provide that a certification
automatically lapses based on
subsequent changes in the capital
counsel mechanism or other changed
circumstances.

The argument for incorporating some
provision for continual oversight and
potential decertification of State capital

counsel mechanisms is not persuasive
for a number of reasons. First, the
proposal conflates the functions
assigned to the Attorney General and
those reserved to Federal habeas courts
under the current formulation of chapter
154, which limits the Attorney General’s
function to making general certification
determinations upon request of an
appropriate State official, see 28 U.S.C.
2261(b)(1), 2265(a)(1), and reserves case-
specific inquiries affecting chapter 154’s
applicability to Federal habeas courts
under 28 U.S.C. 2261(b)(2). Second, the
chapter includes provisions that
establish when a certification takes
effect and direct the Attorney General to
promulgate regulations to implement a
certification procedure, see 28 U.S.C.
2265(a)(2), 2265(b), but no direction to
the Attorney General to implement a
decertification procedure. These
considerations lead to the conclusion
that day-to-day oversight and potential
decertification of State capital counsel
mechanisms are not among the Attorney
General’s authorized functions under
chapter 154.

Regarding the idea that a certification
would automatically lapse based on
subsequent events, such an approach
would pose difficulties in operation,
most prominently that certification
should not cease to apply merely
because the change might affect
satisfaction of the chapter 154
requirements, and that it is unclear who
would determine whether a change in
the capital counsel system might affect
satisfaction of the chapter 154
requirements.

This rule accordingly responds to
these difficulties by not including any
provision for decertification, but
providing in § 26.23(d) that a State may
seek a new certification from the
Attorney General to resolve
uncertainties concerning chapter 154’s
continued applicability in light of
subsequent changes or alleged changes
in the State’s certified capital counsel
mechanism. This approach (i) avoids
any question of legal consistency with
chapter 154’s definition of the Attorney
General’s authority and functions, and
(ii) avoids the difficulties inherent in
attempting to define ex ante and in the
absence of any factual context the
conditions and procedures for assessing
whether and what changes to a State
system should prompt a decertification
review, but (iii) affords a means for
resolution by the responsible authority
under chapter 154 of questions that may
arise in practice regarding the continued
effectiveness of chapter 154
certifications.

Just as importantly, § 26.23(e),
discussed below, provides that
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certifications are effective for a period of
five years, thereby ensuring that a State
capital counsel mechanism’s current
satisfaction of the chapter 154
requirements will be revisited at
reasonable intervals. This addresses
concerns about the possibility of
subsequent changes in a State’s system
that could put it out of compliance with
chapter 154, further reducing the force
of any argument that a decertification
procedure is needed.

Section 26.23(e)—Renewal of
Certifications

Section 26.23(e) provides that
certifications remain effective for a
period of five years. The addition of this
provision, which was not in the
proposed rule but was described in the
supplemental notice of proposed
rulemaking, see 77 FR at 7562, is
responsive to many comments that
pointed out that changed circumstances
may affect whether a once-certified
mechanism continues to be adequate for
purposes of chapter 154. For example,
inflation or changed economic
circumstances may mean that
provisions authorizing compensation of
counsel at a specified hourly rate, which
were sufficient at the time of an initial
certification decision, are no longer
adequate after the passage of years. Or
changes may occur in the standards
constituting a State’s postconviction
capital counsel mechanism that affect
their consistency with chapter 154.

Some commenters on the
supplemental notice approved of this
change but urged that the rule include
more detail concerning the operation of
the recertification process and the
standards that would be applied in
making recertification decisions. This is
unnecessary because the process and
standards for subsequent certification
decisions are the same as those for
initial certification decisions under the
rule. The standards of § 26.22 will be
applied in deciding whether a State’s
capital counsel mechanism for which
recertification is requested satisfies the
chapter 154 requirements, and the
procedure set forth in § 26.23 will apply
in entertaining, obtaining public input
concerning, and deciding recertification
requests.

Two commenters objected to limiting
the duration of certifications on the
grounds that chapter 154 does not
provide for the termination of
certifications and that the sponsor of the
2006 amendments to chapter 154
explained that they were intended to
create a system of “one-time
certification.” See 152 Cong. Rec. S1625
(daily ed. Mar. 2, 2006) (statement of
Sen. Kyl). Regarding the statutory

question, the statutory framework is
unquestionably premised on the
continuing sufficiency of a mechanism
once certified by the Attorney General.
The quid pro quo that is the core and
the animating purpose of chapter 154,
procedural “benefits” for States if and
only if they meet the statutory criteria,
would cease to make sense if a
certification were indefinitely and
irrevocably effective even if—by virtue
of changed circumstances, see infra
(analysis statement)—the standards first
put in place by a State no longer
satisfied the statutory requirements.
Providing for periodic review of
certifications is fully consistent with the
statutory text and avoids such an absurd
result. If a statute requires an
assessment of mutable conditions
against legal standards, a reasonable
time limit may be imposed on the
effectiveness of a certification to ensure
its continuing validity, even if the
authorizing statute does not explicitly
provide for a time limit. See Durable
Mfg. Co. v. U.S. Dep’t of Labor, 578 F.3d
497, 501-02 (7th Cir. 2009) (upholding
time limitation of validity of labor
certificates in light of possible
subsequent changes in economic
circumstances affecting consistency
with statutory requirements and
objectives).

Regarding the statement by the
sponsor of the amendment, it reflects a
rejection of the idea of a continuing
“compliance review’” process or
“decertification” procedure under
chapter 154 in light of (i) “the
substantial litigation burdens” that
would likely result for States that have
been certified, including “the cost of
creating opportunities to force the State
to continually litigate its chapter 154
eligibility,” (ii) the concern that ““if such
a means of post-opt-in review were
created, it inevitably would be overused
and abused,” and (iii) the judgment that
States ‘“‘are entitled to a presumption
that once they have been certified as
chapter-154 compliant, they will
substantially maintain their counsel
mechanisms.” 152 Cong. Rec. S1625
(daily ed. Mar. 2, 2006) (statement of
Sen. Kyl). The statement further viewed
a decertification procedure as enabling
adverse parties to embroil States in
challenges to the continued validity of
their capital counsel mechanisms under
chapter 154 based on case-specific
deficits in their operation, such as delay
in the appointment of counsel in
particular cases for reasons beyond the
State’s control. See id.

Considered as a whole, the sponsor’s
statement reflects concerns that would
be implicated by the creation of a
continuing oversight or decertification

procedure for chapter 154. The
Department, as discussed above, has not
attempted to create such a procedure in
the present rule.

The provision adopted in § 26.22(e) in
the final rule does not implicate these
concerns. It authorizes no person or
entity to initiate challenges to the
continuing validity of a certification,
much less to involve a State in the
uncertainty of perpetual litigation about
the validity of a certification. Moreover,
§ 26.22(e) provides that certifications
remain effective for an uninterrupted
period of five years after the completion
of the certification process by the
Attorney General and any related
judicial review. If recertification is
requested at or before the end of that
period, the rule provides that the prior
certification will remain in effect until
the completion of the recertification
process by the Attorney General and any
related judicial review.

Section 26.22(e) also does not
implicate the concern about challenges
based on case-specific non-compliance
with State capital counsel mechanisms.
Recertification decisions by the
Attorney General will involve the same
standards and procedures as initial
certification decisions.

Finally, the inclusion of § 26.22(e) in
the rule does not reflect an assumption
that States are likely to abolish or
materially weaken their chapter 154-
compliant capital counsel mechanisms
once they have been established. If no
changes have occurred that take a State
capital counsel mechanism out of
compliance with chapter 154, then it
will be recertified, and the
recertification process will provide a
definitive means of establishing
continued satisfaction of the chapter’s
requirements.

Section-by-Section Analysis
Section 26.20

Section 26.20 explains the rule’s
purpose of implementing the
certification procedure for chapter 154.
It is modified from the corresponding
provision in the 2008 regulations to
describe more fully the conditions for
the applicability of chapter 154 under
28 U.S.C. 2261(b).

Section 26.21

Section 26.21 defines the terms
“appropriate state official”” and “state
postconviction proceedings” in the
same manner as the 2008 regulations,
and adds a definition of “appointment”
and “indigent prisoners.”

Chapter 154 involves a quid pro quo
arrangement under which States
provide for the appointment of counsel



Federal Register/Vol. 78, No. 184/Monday, September 23, 2013/Rules and Regulations

58177

for indigent petitioners in State
postconviction proceedings in capital
cases, and in return Federal habeas
review is carried out with generally
more limited time frames and scope
following the State postconviction
proceedings in which counsel has been
made available. See 28 U.S.C. 2261—
2266. In this context, not every
provision for making counsel available
in State postconviction proceedings,
however belatedly, can logically be
regarded as providing for the
appointment of counsel in the sense
relevant under the chapter. In
particular, that would not be the case if
the State capital counsel mechanism
provided for the availability of counsel
to represent indigent capital petitioners
only after the deadline for pursuing
State postconviction proceedings had
passed; or only after the expiration of
the time limit in 28 U.S.C. 2263 for
Federal habeas filing; or only after such
delay that the time available to prepare
for and pursue State or Federal
postconviction review had been
seriously eroded. Section 26.21
accordingly defines “appointment” to
mean ‘‘provision of counsel in a manner
that is reasonably timely in light of the
time limitations for seeking State and
Federal postconviction review and the
time required for developing and
presenting claims in the postconviction
proceedings.”

Under 28 U.S.C. 2265(a), a
certification request must be made by
““an appropriate State official.” Prior to
the 2006 amendments to chapter 154,
Federal courts entertaining habeas
corpus applications by State prisoners
under sentence of death would decide
which set of habeas corpus procedures
applied—chapter 153 or chapter 154 of
title 28—and State attorneys general
responsible for such litigation could
request determinations that their States
had satisfied the requirements for the
applicability of chapter 154. The 2006
amendments to chapter 154 were not
intended to disable the State attorneys
general from their pre-existing role in
this area, and State attorneys general
continue in most instances to be the
officials with the capacity and
motivation to seek chapter 154
certification for their States. See 73 FR
at 75329-30. Section 26.21 of the rule
accordingly provides that the
appropriate official to seek chapter 154
certification is normally the State
attorney general. In those few States,
however, where the State attorney
general does not have responsibilities
relating to Federal habeas corpus
litigation, the chief executive of the
State will be considered the appropriate

State official to make a submission on
behalf of the State.

Section 26.21 defines ““State
postconviction proceedings” as
“collateral proceedings in State court,
regardless of whether the State conducts
such proceedings after or concurrently
with direct State review.” Collateral
review normally takes place following
the completion of direct review of the
judgment, but some States have special
procedures for capital cases in which
collateral proceedings and direct review
may take place concurrently. Provisions
that separately addressed the
application of chapter 154 to these
systems were replaced by the 2006
amendments with provisions that
permit chapter 154 certification for all
States under uniform standards,
regardless of their timing of collateral
review vis-a-vis direct review. Compare
28 U.S.C. 2261(b), 2265 (2006) (as
amended by the USA PATRIOT
Improvement and Reauthorization Act
of 2005), with 28 U.S.C. 2261(b), 2265
(2000) (as enacted by AEDPA). See
generally 152 Cong. Rec. $1620 (daily
ed. Mar. 2, 2006) (statement of Sen. Kyl)
(explaining that the current provisions
simplify the chapter 154 qualification
standards, ‘“which obviates the need for
separate standards for those States that
make direct and collateral review into
separate vehicles and those States with
unitary procedures”).

The definition of ““State
postconviction proceedings” in the rule
reflects the underlying objective of
chapter 154 to provide expedited
Federal habeas corpus review in capital
cases arising in States that have gone
beyond the constitutional requirement
of providing counsel for indigents at
trial and on appeal by extending the
provision of counsel to indigent capital
petitioners in State collateral
proceedings. See 73 FR at 75332-33,
75337 (reviewing relevant legislative
and regulatory history). The provisions
of chapter 154, as well as its legislative
history, reflect the understanding of
‘“postconviction proceedings” as
specifically referring to collateral
proceedings rather than to all
proceedings that occur after conviction
(e.g., sentencing proceedings, direct
review). See 28 U.S.C. 2261(e)
(providing that ineffectiveness or
incompetence of counsel during
postconviction proceedings in a capital
case cannot be a ground for relief in a
Federal habeas corpus proceeding); 28
U.S.C. 2263(a), (b)(2) (180-day time limit
for Federal habeas filing under chapter
154 starts to run “after final State court
affirmance of the conviction and
sentence on direct review or the
expiration of the time for seeking such

review”” subject to tolling “from the date
on which the first petition for
postconviction review or other collateral
relief is filed until the final State court
disposition of such petition”’); 152 Cong.
Rec. S1620, 1624-25 (daily ed. Mar. 2,
2006) (statement of Sen. Kyl)
(explaining that chapter 154 provides
incentives for States to provide counsel
in State postconviction proceedings,
referring to collateral proceedings); 151
Cong. Rec. E2639-40 (daily ed. Dec. 22,
2005) (extension of remarks of Rep.
Flake) (displaying the same
understanding); see also, e.g., Murray v.
Giarratano, 492 U.S. 1 (1989) (using the
terms postconviction and collateral
proceedings interchangeably).

Section 26.22

Section 26.22 sets out the
requirements for certification that a
State must meet to qualify for the
application of chapter 154. These are
the requirements in 28 U.S.C. 2261(c)-
(d) and 2265(a)(1).

Paragraph (a) of § 26.22—Appointment
of Counsel

Paragraph (a) of § 26.22 sets out the
requirements of chapter 154 concerning
appointment of counsel that appear in
28 U.S.C. 2261(c)—(d).

Paragraph (b) of § 26.22—Competent
Counsel

Paragraph (b) of § 26.22 explains how
States may satisfy the requirement to
provide for appointment of “competent
counsel” and to provide ‘‘standards of
competency” for such appointments. 28
U.S.C. 2265(a)(1)(A), (C).

The corresponding portion of the
2008 regulations construed the reference
to appointment of “‘competent counsel”
in section 2265(a)(1)(A) as a cross-
reference to counsel meeting the
competency standards provided by the
State pursuant to section 2265(a)(1)(C).
It accordingly treated the definition of
such standards as a matter of State
discretion, not subject to further review
by the Attorney General. See 73 FR at
75331. However, these provisions may
also reasonably be construed as
permitting the Attorney General to
require a threshold of minimum counsel
competency, while recognizing
substantial State discretion in setting
counsel competency standards. See
generally OLC Opinion. The latter
understanding is supported by cases
interpreting chapter 154, see, e.g.,
Spears, 283 F.3d at 1013 (recognizing
that “Congress . . . intended the states
to have substantial discretion to
determine the substance of the
competency standards” under chapter
154 while still reviewing the adequacy
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of such standards), and by the original
Powell Committee proposal from which
many features of chapter 154 ultimately
derive, see 135 Cong. Rec. 24696 (1989).
This understanding is adopted in
§26.22(b) of the final rule.

The specific standards set forth in
paragraph (b) are based on judgments by
Congress in Federal laws concerning
adequate capital counsel competency
standards and on judicial interpretation
of the counsel competency requirements
of chapter 154. Section 26.22(b)(1) sets
out two approaches that will
presumptively be considered adequate
to satisfy chapter 154—an option
involving an experience requirement
derived from the standard for
appointment of counsel in Federal court
proceedings in capital cases (paragraph
(b)(1)(i)), and an option involving
qualification standards set in a manner
consistent with relevant portions of the
IPA (paragraph (b)(1)(ii)). Section
26.22(b)(2) provides that States can
satisfy chapter 154’s requirements by
reasonably assuring an appropriate level
of proficiency in other ways, such as by
requiring some combination of
experience and training.

As indicated in the introductory
language in subsection (b)(1) of § 26.22,
State capital counsel mechanisms will
be regarded as presumptively adequate
in relation to counsel competency if
they meet or exceed the benchmark
standards identified in the subsection.
States will not be penalized for going
beyond the minimum required by the
rule. Thus, for example, in relation to
paragraph (b)(1)(i), State competency
standards will be considered
presumptively sufficient if they require
five years of postconviction experience,
rather than three; uniform satisfaction of
the five-year/three-year experience
requirement rather than allowing some
exception as in 18 U.S.C. 3599(d); or
training requirements for appointment
in addition to the specified experience
requirement.

The rule does not require that all
counsel in a State qualify under the
same standard. Alternative standards
may be used so long as the State
mechanism requires that all counsel
satisfy some standard qualifying under
paragraph (b). Cf. 18 U.S.C. 3599(d)
(allowing exceptions to categorical
experience requirement); Spears, 283
F.3d at 1013 (finding that alternative
standards are allowed under chapter
154). Hence, for example, a State system
may pass muster by requiring that
appointed counsel either satisfy an
experience standard sufficient under
paragraph (b)(1)(i) or satisfy an
alternative standard sufficient under
paragraph (b)(2) involving more limited

experience but an additional training
requirement.

Option 1: § 26.22(b)(1)(i))—The
Competency Standards for Federal
Court Proceedings

As provided in paragraph (b)(1)(i) of
§26.22, a State may satisfy chapter 154’s
requirement relating to counsel
competency by requiring appointment
of counsel “who have been admitted to
the bar for at least five years and have
at least three years of postconviction
litigation experience.” This is based on
the standard for appointed counsel in
capital case proceedings in Federal
court. See 18 U.S.C. 3599(a)—(e).
Because Congress has determined that a
counsel competency standard of this
nature is adequate for capital cases in
Federal court proceedings, including
postconviction proceedings, see 18
U.S.C. 3599(a)(2), it will also
presumptively be considered adequate
for chapter 154 purposes when such
cases are at the stage of State
postconviction review.

The counsel competency standards
for Federal court proceedings in capital
cases under 18 U.S.C. 3599 do not
require adherence to a five-year/three-
year experience requirement in all
cases, but provide that the court, ““for
good cause, may appoint another
attorney whose background, knowledge,
or experience would otherwise enable
him or her to properly represent the
defendant,” with due consideration of
the seriousness of the penalty (i.e.,
capital punishment) and the nature of
the litigation. 18 U.S.C. 3599(d). For
example, a court might consider it
appropriate to appoint an attorney who
is a law professor with expertise in
capital punishment law and training in
capital postconviction litigation to
represent a prisoner under sentence of
death, even if the attorney has less than
three years of relevant litigation
experience. The rule in paragraph
(b)(1)(i) accordingly does not require the
imposition of a five-year/three-year
minimum experience requirement in all
cases, but allows States that generally
impose such a requirement to permit the
appointment of other counsel who
would qualify for appointment under
the exception allowed in 18 U.S.C.
3599, i.e., appointment by a court, for
good cause, of attorneys whose
background, knowledge, or experience
would otherwise enable them to
properly represent prisoners under
sentence of death considering the
seriousness of the penalty and the
nature of the litigation. This recognizes,
as in section 3599, that courts may
properly be allowed, for good cause, to
depart from the specified experience

requirement, which the Department
expects would occur only in exceptional
cases.

Option 2: § 26.22(b)(1)(ii)—The
Innocence Protection Act Standards

Paragraph (b)(1)(ii) in § 26.22 sets
forth a second approach that
presumptively satisfies the counsel
competency requirements of chapter
154, specifically, by setting qualification
standards for appointment of
postconviction capital counsel in a
manner consistent with the IPA. The
IPA directs the Attorney General to
provide grants to States to create or
improve “effective system[s] for
providing competent legal
representation” in capital cases, 42
U.S.C. 14163(c)(1), and provides a
definition of “effective system” in 42
U.S.C. 14163(e) that is largely based on
elements of the ABA Guidelines.
Compare 42 U.S.C. 14163(e), with ABA
Guidelines § 3.1, at 22—23. The IPA
specifies that such effective systems are
to include appointment of capital
counsel (i) by a public defender
program, (ii) by an entity composed of
individuals with demonstrated
knowledge and expertise in capital
cases (other than current prosecutors)
that is established by statute or by the
highest State court with criminal case
jurisdiction, or (iii) by the court
appointing qualified attorneys from a
roster maintained by a State or regional
selection committee or similar entity
pursuant to a pre-existing statutory
procedure. 42 U.S.C. 14163(e)(1).

Under the IPA requirements, the
appointing authority or an appropriate
designated entity must “establish
qualifications for attorneys who may be
appointed to represent indigents in
capital cases,” “maintain a roster of
qualified attorneys,” “conduct, sponsor,
or approve specialized training
programs,” and monitor and disqualify
from subsequent appointment attorneys
whose performance is ineffective or
unethical or who fail to participate in
required training. 42 U.S.C.
14163(e)(2)(A), (B), (D), (E). The IPA
does not prescribe the content of the
required counsel qualification
standards, but assumes that the
specifications regarding the nature of
the appointment or selection
authority—and the associated
requirements for post-appointment
monitoring and potential
disqualification—can be relied on to
provide appropriate competency
standards.

Paragraph (b)(1)(ii) in § 26.22 follows
this legislative judgment in relation to a
State’s satisfaction of the counsel
competency requirements of chapter
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154. Thus, a State’s capital counsel
mechanism will presumptively be
deemed adequate for purposes of
chapter 154’s counsel competency
requirements if it provides for the
appointment and qualification (or
disqualification) of counsel in State
postconviction proceedings in capital
cases in a manner consistent with 42
U.S.C. 14163(e)(1) and 14163(e)(2)(A),
B), (D), (E).

Option 3: § 26.22(b)(2)—Other
Standards Reasonably Assuring
Proficiency

In enacting chapter 154, “Congress
did not envision any specific
competency standards but, rather,
intended the states to have substantial
discretion to determine the substance of
the competency standards.” Spears, 283
F.3d at 1013. The options described in
paragraphs (b)(1)(i) and (ii) in § 26.22
accordingly do not exhaust the means
by which States may satisfy chapter
154’s requirements concerning counsel
competency. Indeed, Congress in
formulating chapter 154 rejected a
recommendation that States uniformly
be required to satisfy standards similar
to those for Federal court proceedings in
capital cases that currently appear in 18
U.S.C. 3599, see 73 FR at 75331, and in
amending chapter 154 in 2006 Congress
did not modify chapter 154 to require
adherence by States to the IPA
standards that had been enacted in 2004
but rather continued to use the more
general language of chapter 154 relating
to counsel competency.

Consequently, as provided in
paragraph (b)(2) in § 26.22, the Attorney
General will consider whether a State’s
counsel competency standards
reasonably assure appointment of
counsel with a level of proficiency
appropriate for State postconviction
litigation in capital cases, even if they
do not meet the particular criteria set
forth in paragraph (b)(1)(i) or (b)(1)(ii).
As in the courts’ consideration of the
adequacy of State competency standards
prior to the 2006 amendments to
chapter 154, no definite formula can be
prescribed for this review, and the
Attorney General will assess such State
mechanisms individually. Measures that
will be deemed relevant include
standards of experience, knowledge,
skills, training, education, or
combinations of these considerations
that a State requires attorneys to meet in
order to be eligible for appointment in
State capital postconviction
proceedings. Cf. 18 U.S.C. 3599(d)
(allowing appointment of counsel
whose background, knowledge, or
experience would otherwise enable
such counsel to properly represent the

petitioner); Spears, 283 F.3d at 1012-13
(finding that competency standards
involving combination of experience,
proficiency, and education were
adequate under chapter 154); ABA
Guidelines §5.1(B)(2), at 35, § 8.1(B), at
46 (recommending skill and training
requirements for capital counsel).

Also, the rule in subparagraphs
(b)(1)(@d) and (ii) of § 26.22 identifies
particular approaches that will be
considered presumptively adequate,
namely, those of the Federal capital
counsel statute, 18 U.S.C. 3599, or the
IPA, 42 U.S.C. 14163(e)(1), (2)(A) (B),
(D), (E). These approaches accordingly
serve as benchmarks, and a State’s
adoption of competency requirements
that are likely to result in similar or
even higher levels of proficiency will
weigh in favor of a finding of adequacy
for purposes of chapter 154. Conversely,
State competency standards that appear
likely to result in significantly lower
levels of proficiency compared to the
benchmark levels risk being found
inadequate under chapter 154.

Paragraph (c) of § 26.22—Compensation
of Counsel

Paragraph (c) of § 26.22 explains how
a State may satisfy the requirement that
it have established a mechanism for the
compensation of appointed counsel. 28
U.S.C. 2265(a)(1)(A). The corresponding
portion of the 2008 regulations assumed
that levels of compensation for purposes
of chapter 154 were a matter of State
discretion, not subject to review by the
Attorney General, because the statute
refers simply to “compensation”” and
imposes no further requirement that the
authorized compensation be “adequate”
or ‘“reasonable.” See 73 FR at 75331-32.
However, the broader statutory context
is the requirement that the State
establish a mechanism “for the
appointment [and] compensation . . .
competent counsel.” 28 U.S.C.
2265(a)(1)(A). This requirement reflects
a determination by Congress that
reliance on unpaid volunteers to
represent indigent prisoners under
sentence of death is insufficient, and a
State mechanism affording inadequate
compensation could similarly fall short
in ensuring the availability of competent
counsel for appointment. Hence, when
a State relies on a compensation
incentive to secure competent counsel,
chapter 154 is reasonably construed to
permit the Attorney General to review
the adequacy of authorized
compensation. This understanding is
adopted in § 26.22(c) of the proposed
rule.

Paragraph (c)(1) in § 26.22 describes a
number of possible compensation
standards that will presumptively be

of

considered adequate for purposes of
chapter 154, generally using as
benchmarks the authorizations for
compensation of capital counsel that
have been deemed adequate in other
acts of Congress.

The first option, appearing in
paragraph (c)(1)(i), is compensation
comparable to that authorized by
Congress for representation in Federal
habeas corpus proceedings reviewing
State capital cases in 18 U.S.C.
3599(g)(1). This level of compensation
should similarly be adequate to ensure
the availability of competent counsel for
appointment in such cases at the stage
of State postconviction review.

The second option, appearing in
paragraph (c)(1)(ii), is compensation
comparable to that of retained counsel
who meet competency standards
sufficient under paragraph (b). The IPA
and the ABA Guidelines similarly
endorse reliance on market rates for
legal representation to provide adequate
compensation for appointed capital
counsel. See 42 U.S.C.
14163(e)(2)(F)(ii)(II); ABA Guidelines
§9.1(B)(3), at 49. Compensation
sufficient to induce competent attorneys
to carry out such representation for hire
should likewise be sufficient to attract
competent attorneys to accept
appointments for such representation.

The third option, appearing in
paragraph (c)(1)(iii), is compensation
comparable to that of appointed counsel
in State appellate or trial proceedings in
capital cases. Cf. 18 U.S.C. 3599(g)(1)
(authorization for compensation of
capital counsel not differentiating
between compensation at different
stages of representation). The
compensation afforded at the stages of
trial and appeal must be sufficient to
secure competent attorneys to provide
representation because effective legal
representation is constitutionally
required at those stages. Comparable
compensation should accordingly be
sufficient for that purpose at the
postconviction stage.

The fourth option, appearing in
paragraph (c)(1)(iv), is compensation
comparable to that of attorneys
representing the State in State
postconviction proceedings in capital
cases. This option also follows the IPA
and the ABA Guidelines, which provide
that capital counsel employed by
defender organizations should be
compensated on a salary scale
commensurate with the salary scale of
prosecutors in the jurisdiction. 42
U.S.C. 14163(e)(2)(F)(ii)(I); ABA
Guidelines §9.1(B)(2), at 49. The rule
allows this approach for compensation
of both public defenders and private
counsel, but recognizes that private
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defense counsel may have to pay from
their own pockets overhead expenses
that publicly employed prosecutors do
not bear. The rule accordingly specifies
that, if paragraph (c)(1)(iv) is relied on
to justify the level of compensation
authorized for private counsel, the
compensation standard should take
account of overhead costs (if any) that
are not otherwise payable as reasonable
litigation expenses. Cf. Baker, 220 F.3d
at 285-86 (finding that compensation
resulting in substantial losses to
appointed counsel was inadequate
under chapter 154).

In comparing a State’s compensation
standards to the benchmarks identified
in paragraph (c)(1), both hourly rates
and overall limits on compensation will
be taken into account. For example,
under paragraph (c)(1)(iii), suppose that
State law authorizes the same hourly
rate for compensation of appointed
capital counsel at the appellate stage
and in postconviction proceedings, but
it specially imposes a low overall limit
on compensable hours at the
postconviction stage. The compensation
authorized at the respective stages may
then not be comparable in any realistic
sense, and the objective of ensuring the
availability of competent counsel for
postconviction representation may not
be realized, because counsel who
accepted such representation would
effectively be required to function as
uncompensated volunteers to the extent
they needed to work beyond the
maximum number of compensable
hours. This does not mean that State
compensation provisions will be
deemed inadequate if they specially
prescribe presumptive limits on overall
compensation at the postconviction
stage, but comparability to the
paragraph (c)(1) benchmarks may then
depend on whether the State provides
means for authorizing compensation
beyond the presumptive maximum
where necessary. Cf. Spears, 283 F.3d at
1015 (approving a presumptive 200-
hour limit under chapter 154 where
compensation was available for work
beyond that limit if reasonable); Mata v.
Johnson, 99 F.3d 1261, 1266 (5th Cir.
1996) (overall $7500 limit on
compensation was not facially
inadequate under chapter 154 and was
not shown inadequate in the particular
case), vacated in part on other grounds,
105 F.3d 209 (5th Cir. 1997).

As with the counsel competency
benchmarks of paragraph (b)(1), the
counsel compensation standards of
paragraph (c)(1) provide only a floor
that States are free to exceed, and not all
counsel must be compensated in
conformity with a single standard. A
State may adopt alternative standards,

each comparable to or exceeding some
benchmark identified in paragraph
(c)(1), and provide for compensation of
different counsel or classes of counsel in
conformity with different standards. For
example, a State might provide for
representation of some indigent capital
petitioners in postconviction
proceedings by appointed private
counsel and some by public defender
personnel, compensate the private
counsel in conformity with paragraph
(c)(1)(iii), and compensate the public
defender counsel in conformity with
paragraph (c)(1)(iv).

The rule recognizes that the options
set out in paragraph (c)(1) of § 26.22 are
not necessarily the only means by
which a State may provide
compensation for competent counsel.
State compensation provisions for
capital counsel have been deemed
adequate for purposes of chapter 154
and other Federal laws independent of
any comparison to the benchmarks in
paragraph (c)(1). See 42 U.S.C.
14163(e)(2)(F)(1) (under the IPA, State
may compensate under qualifying
statutory procedure predating that Act);
Spears, 283 F.3d at 1015 (State could
compensate at “‘a rate of up to $100 an
hour, a rate that neither Petitioner nor
amici argue was unreasonable”). Also, a
State may secure representation for
indigent capital petitioners in
postconviction proceedings by means
not dependent on any special financial
incentive for accepting appointments,
such as by providing sufficient salaried
public defender personnel to
competently carry out such assignments
as part of their duties. Accordingly,
under paragraph (c)(2) in § 26.22, capital
counsel mechanisms involving
compensation provisions that do not
satisfy paragraph (c)(1) may be found to
satisfy the statutory requirement if they
are otherwise reasonably designed to
ensure the availability of competent
counsel. As with §26.22(b)(2) of the
rule, mechanisms seeking to qualify
under paragraph (c)(2) that appear likely
to provide for significantly lesser
compensation compared to the
benchmark levels risk being found
inadequate under chapter 154.

Paragraph (d) of § 26.22—Payment of
Reasonable Litigation Expenses

Paragraph (d) of § 26.22 incorporates
the requirement in 28 U.S.C.
2265(a)(1)(A) to provide for the payment
of reasonable litigation expenses. An
inflexible cap on reimbursable litigation
expenses in capital postconviction
proceedings could contravene this
requirement by foreclosing the payment
of costs incurred by counsel, even if
determined by the court to be

reasonably necessary. However, the
requirement does not foreclose a
presumptive limit if the State provides
means for authorizing payment of
litigation expenses beyond the limit
where necessary. Cf. 18 U.S.C. 3599({),
(g)(2) (establishing presumptive $7500
limit on payment for litigation expenses
in Federal court proceedings in capital
cases, with authority for chief judge or
delegee to approve higher amounts);
Mata, 99 F.3d at 1266 (concluding that
overall $2500 limit on payment of
litigation expenses was not facially
inadequate under chapter 154 and was
not shown to be inadequate in the
particular case).

Section 26.23

Section 26.23 in the rule sets out the
mechanics of the certification process
for States seeking to opt in to chapter
154.

Paragraph (a) provides that an
appropriate State official may request in
writing that the Attorney General
determine whether the State meets the
requirements for chapter 154
certification. Paragraph (b) provides that
the Attorney General will make the
request available on the Internet and
solicit public comment on the request
by publishing a notice in the Federal
Register. It requires Internet availability
because State requests for certification
may include supporting materials not
readily reproducible or viewable in the
Federal Register, such as copies of State
statutes, rules, and judicial decisions
bearing on the State’s satisfaction of
chapter 154’s requirements for
certification.

As provided in paragraph (c), the
Attorney General will review the State’s
request, including consideration of
timely public comments received in
response to a Federal Register notice.
The Attorney General will decide
whether the State has satisfied the
requirements for chapter 154
certification and will publish the
certification in the Federal Register if
certification is granted. The certification
will include a determination of the date
the capital counsel mechanism
qualifying the State for certification was
established, as that date is the effective
date of the certification. 28 U.S.C.
2265(a)(2).

Paragraph (d) addresses the effect of
changes or alleged changes in a State’s
capital counsel mechanism after that
mechanism has been certified by the
Attorney General. The paragraph first
addresses situations involving changes
or alleged changes in a State’s capital
counsel mechanism prior to State
postconviction proceedings in a capital
case. Chapter 154’s special Federal
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habeas corpus review procedures apply
in cases in which two conditions are
met: (i) the State’s capital counsel
mechanism has been certified by the
Attorney General, 28 U.S.C. 2261(b)(1),
and (ii) “counsel was appointed
pursuant to that mechanism”—i.e., the
mechanism certified by the Attorney
General—unless the petitioner “validly
waived counsel . . . [or] retained
counsel. . .or. . . was found not to
be indigent,” 28 U.S.C. 2261(b)(2). The
first sentence of paragraph (d) therefore
notes that certification by the Attorney
General under chapter 154 reflects the
Attorney General’s determination that
the State capital counsel mechanism
examined in the Attorney General’s
review satisfies chapter 154’s
requirements. If a State later
discontinues that mechanism before
counsel is appointed in a given State
postconviction proceeding, then counsel
in that case will not have been
“appointed pursuant to” the mechanism
that was approved by the Attorney
General and chapter 154 would
accordingly be inapplicable in that case.
Similarly, if a State later changes or is
alleged to have changed the certified
mechanism, litigation before Federal
habeas courts may result under 28
U.S.C. 2261(b)(2) as to whether the State
has in fact materially changed its
mechanism and, if so, whether the
change means that counsel (even if
appointed) was appointed pursuant to
what is effectively a new and
uncertified mechanism, rather than the
mechanism certified by the Attorney
General.

The second sentence of paragraph (d)
accordingly provides that a State may
seek a new certification by the Attorney
General if there is a change or alleged
change in a previously certified capital
counsel mechanism. If a State wishes to
improve on a certified capital counsel
mechanism, then certification by the
Attorney General of the new or revised
mechanism will allow the State to avoid
Federal habeas court litigation over
whether chapter 154 is applicable to
cases involving appointments made
pursuant to that mechanism. Similarly,
if legal questions are raised about the
continued applicability of chapter 154
based on changes or alleged changes in
a certified capital counsel mechanism, a
State may seek a new certification by
the Attorney General that its current
mechanism satisfies chapter 154’s
requirements, ensuring the continued
applicability of chapter 154’s special
Federal habeas corpus procedures. By
seeking a new certification of a new or
revised capital counsel mechanism, a
State may ensure that it is the Attorney

General, subject to review by the DC
Circuit Court of Appeals, who
determines whether its capital counsel
mechanism is in present compliance
with chapter 154’s requirements, see 28
U.S.C. 2261(b)(1), 2265(c)(2), and avoid
litigation over that matter in the Federal
habeas courts.

The final sentence in paragraph (d)
states that subsequent changes in a
State’s capital counsel mechanism do
not affect the applicability of chapter
154 in cases in which a mechanism
certified by the Attorney General existed
throughout State postconviction
proceedings in the case. For example,
suppose that the Attorney General
certifies a State’s capital counsel
mechanism in 2013, the State
postconviction proceedings in a capital
case are carried out in 2014 and 2015
with counsel in those proceedings
appointed pursuant to the certified
mechanism, and Federal habeas corpus
proceedings in the case commence in
2016. Suppose further that the State
makes some change in 2016 to its
counsel competency or compensation
standards. Because a certified capital
counsel mechanism would have been in
place throughout State postconviction
review, the prerequisites for expedited
Federal habeas corpus review under
chapter 154 would be satisfied. See 28
U.S.C. 2261(b). That result would not be
affected by later changes in the State’s
postconviction capital counsel
mechanism.

Section 26.23(e) provides in part that
a chapter 154 certification remains
effective for a period of five years. This
takes account of the possibility of
changes over time in a State’s standards
constituting its postconviction capital
counsel mechanism, and the possibility
of other changes in a State that may
affect the continuing sufficiency over
time of standards initially adopted by a
State and certified under chapter 154.
For example, a State provision
authorizing compensation of counsel at
a specified hourly rate may initially be
reasonably designed to ensure the
availability for appointment of
competent counsel, but that may no
longer be the case after the passage of
years in light of inflation or other
changed economic circumstances. Cf.
Durable Mfg. Co., 578 F.3d at 501-02
(upholding time limitation of validity of
labor certificates in light of possible
subsequent changes in economic
circumstances affecting consistency
with statutory requirements and
objectives). Providing for some
limitation on the lifespan of
certifications and requiring renewal
allows questions concerning the
continued adequacy of the mechanism’s

standards, including whether they
continue to apply, to be reexamined at
regular intervals, each time with
increased information about a State’s
actual experience with its mechanism,
rather than assuming that a once-
compliant State system is compliant
indefinitely. At the same time, overly
stringent limits on the duration of
certifications could unduly burden
States and undermine the incentive
States have under chapter 154 to
undertake the effort to establish
compliant mechanisms and seek their
certification.

Balancing these considerations,
§ 26.23(e) in the rule provides a basic
period of five years during which a
certification remains valid, with further
provisions regarding the beginning and
end of the period to promote the
uninterrupted availability of the benefits
of chapter 154 to a certified State when
seeking recertification. As provided in
28 U.S.C. 2265(a)(2), the effectiveness of
a certification is backdated to the date
the certified capital counsel mechanism
was established, but under the rule the
five-year limit on its duration does not
begin to run until the completion of the
certification process by the Attorney
General and any related judicial review.
Moreover, the rule provides that a
certification remains effective for an
additional period extending until the
conclusion of the Attorney General’s
disposition of the State’s recertification
request and any judicial review thereof,
if the State requests recertification at or
before the end of the five-year period.

Regulatory Certifications
Executive Order 13563 and 12866

As described in Executive Order
13563, Improving Regulation and
Regulatory Review (Jan. 18, 2011),
agencies must, to the extent permitted
by law, propose or adopt a regulation
only upon a reasoned determination
that its benefits justify its costs; tailor
the regulation to impose the least
burden on society, consistent with
obtaining the regulatory objectives; and,
in choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits.
Executive Order 13563 recognizes that
some benefits and costs are difficult to
quantify and provides that, where
appropriate and permitted by law,
agencies may consider and discuss
qualitatively values that are difficult or
impossible to quantify, including
equity, human dignity, fairness, and
distributive impacts.

The Department of Justice has
determined that this rule is a
“significant regulatory action” under
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Executive Order 12866, section 3(f),
and, accordingly, this rule has been
reviewed by the Office of Management
and Budget. The determination that this
is a significant regulatory action,
however, does not reflect a conclusion
that it is “likely to result in a rule that
may . . . [h]ave an annual effect on the
economy of $100 million or more” or
other effects as described in section
3(f)(1) of the Executive Order.

This rule has no effect on States
unless they decide that they wish to
qualify for chapter 154 certification. If
States do decide to apply for chapter
154 certification, the resulting costs will
mainly depend on (i) the number of
capital cases these States litigate in State
postconviction proceedings, and (ii) the
incremental difference (if any) between
their current per-case capital litigation
costs and the corresponding costs under
a system that complies with this rule.

These costs cannot be exactly
quantified because (i) we do not know
how many States will try to seek
certification based on their own analysis
of whether it is beneficial on balance to
do so; (ii) the rule provides States wide
latitude to design their own
appointment mechanism; (iii) the rule
affords the Attorney General discretion
in making certification decisions; and
(iv) there are non-quantifiable benefits
to providing an opt-in system that may
outweigh the costs such as improved
fairness and equity in capital counsel
systems. Absent a State’s application
and public comment, the Department
cannot determine whether the Attorney
General would decide, in his discretion,
to certify that the State’s capital counsel
mechanism satisfies this rule.

Moreover, even if the Department
could determine at this time that a
State’s mechanism fails to meet this
rule’s standards, the Department does
not have the data necessary to calculate
the costs of making the State mechanism
compliant and the rule gives States
substantial discretion to correct any
perceived shortfall in a myriad of ways.
Thus, any cost projections would need
to be specific to each State and would
depend on unknown variables such as
how a State will design compensation
and competency standards and whether
and how the Attorney General will
exercise discretion. Against this
background, the Department cannot
quantify the costs and benefits of this
rule.

Despite the impracticability of exact
quantification, the Department can
confidently project that the annual cost
will not exceed $100 million. At the end
of 2010, 36 States held 3,100 prisoners
under sentence of death. See Bureau of
Justice Statistics, Office of Justice

Programs, U.S. Department of Justice,
Capital Punishment, 2010—Statistical
Tables at 8, table 4 (Dec. 2011),
available at http://www.bjs.gov/content/
pub/pdf/cp10st.pdf. Regarding the costs
of satisfying the requirements of this
rule, 35 of the 36 States accounting for
capital cases in the United States
already provide for appointment of
counsel in State postconviction
proceedings. These States may still fall
short of satisfying this rule’s standards,
in relation to such matters as payment
of litigation expenses or compensation
of counsel, but this rule affords States a
variety of options that may minimize
any resulting increase in costs.

Assuming that all 36 States that
currently have the death penalty will
upgrade their postconviction capital
counsel mechanisms to the extent
necessary to satisfy this rule, and that
the number of capital cases pending in
State postconviction proceedings in a
year is 2,000, the total cost for the States
to comply with this rule could not reach
$100 million unless the average increase
in litigation costs were $50,000 for each
case. While for the reasons explained
above we have not estimated the costs
for States to satisfy this rule, we have no
reason to believe that costs would
increase to that degree.

States that obtain certification by the
Attorney General under this rule could
realize costs savings resulting from
chapter 154’s expedited procedures in
subsequent Federal habeas corpus
review. See 28 U.S.C. 2262, 2264, 2266.
Chapter 154’s expedited procedures
offer States the benefits of: (i) Definite
rules regarding the commencement and
expiration of stays of execution, see 28
U.S.C. 2262; (ii) clearer and more
circumscribed rules regarding the
claims cognizable on federal habeas
corpus review, see 28 U.S.C. 2264; (iii)
general times frames of 450 days and
120 days respectively for decision of
capital habeas petitions by federal
district courts and courts of appeals, see
28 U.S.C. 2266(b)(1); and (iv) limited
allowances for the amendment of such
petitions, see 28 U.S.C. 2266(b)(3). In
addition, because the States would more
fully defray the costs of representing
indigent capital petitioners in State
postconviction proceedings, there
would be less need for representation by
private counsel on a pro bono basis,
often arranged through postconviction
capital defense projects. Thus, State
costs also would be offset by reduced
costs for private entities and individuals
who otherwise would provide
representation, reducing the overall
economic effect.

Along with the cost savings States
could obtain, this rule also affords

indigent capital petitioners non-
quantifiable benefits. If a State chooses
to “opt-in” to Chapter 154, an indigent
capital petitioner is more likely to be
represented by competent counsel in
state postconviction proceedings—
proceedings in which there is no
constitutional right to counsel. The
timely appointment of qualified counsel
also provides indigent capital
petitioners the opportunity to properly
and promptly present their challenges
in postconviction proceedings without
the severe time pressure created by the
belated entry of a lawyer. Above all, the
rule’s requirement of timely
appointment of competent counsel
seeks to provide an indigent capital
petitioner the benefit of a collateral
review that will be fair, thorough, and
the product of capable and committed
advocacy.

Executive Order 13132—Federalism

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. It provides only a
framework for those States that wish to
qualify for the benefits of the expedited
habeas procedures of chapter 154 of title
28 of the United States Code. Therefore,
in accordance with Executive Order
13132, it is determined that this rule
does not have sufficient federalism
implications to warrant the preparation
of a federalism assessment.

Executive Order 12988—Civil Justice
Reform

This regulation meets the applicable
standards set forth in section 3(a) and
(b)(2) of Executive Order 12988.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 605(b), has reviewed this
regulation and by approving it certifies
that this regulation will not have a
significant economic impact on a
substantial number of small entities.
This rule provides only a framework for
those States that wish to qualify for the
benefits of the expedited habeas
procedures of chapter 154 of title 28 of
the United States Code.

Unfunded Mandates Reform Act of 1995

This rule will not result in aggregate
expenditures by State, local and tribal
governments or by the private sector of
$100,000,000 or more in any one year,
and it will not significantly or uniquely
affect small governments. Therefore, no
actions were deemed necessary under


http://www.bjs.gov/content/pub/pdf/cp10st.pdf
http://www.bjs.gov/content/pub/pdf/cp10st.pdf

Federal Register/Vol. 78,

No. 184 /Monday, September 23, 2013/Rules and Regulations

58183

the provisions of the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1532.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic and export markets.

List of Subjects in 28 CFR Part 26

Law enforcement officers, Prisoners.

Accordingly, for the reasons set forth
in the preamble, part 26 of chapter I of
title 28 of the Code of Federal
Regulations is amended as follows:

PART 26—DEATH SENTENCES
PROCEDURES

m 1. The authority citation for part 26
continues to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 4001(b),
4002; 28 U.S.C. 509, 510, 2261, 2265.

m 2. A new Subpart B is added to part
26 to read as follows:

Subpart B—Certification Process for State
Capital Counsel Systems

Sec.

26.20
26.21
26.22
26.23

Purpose.

Definitions.
Requirements.
Certification process.

Subpart B—Certification Process for
State Capital Counsel Systems

§26.20 Purpose.

Sections 2261(b)(1) and 2265(a) of
title 28 of the United States Code
require the Attorney General to certify
whether a State has a mechanism for
providing legal representation to
indigent prisoners in State
postconviction proceedings in capital
cases that satisfies the requirements of
chapter 154 of title 28. If the Attorney
General certifies that a State has
established such a mechanism, sections
2262, 2263, 2264, and 2266 of chapter
154 of title 28 apply in relation to
Federal habeas corpus review of State
capital cases in which counsel was
appointed pursuant to that mechanism.
These sections will also apply in
Federal habeas corpus review of capital
cases from a State with a mechanism
certified by the Attorney General in
which petitioner validly waived

counsel, petitioner retained counsel, or
petitioner was found not to be indigent,
as provided in section 2261(b) of title
28. Subsection (b) of 28 U.S.C. 2265
directs the Attorney General to
promulgate regulations to implement
the certification procedure under
subsection (a) of that section.

§26.21 Definitions.

For purposes of this part, the term—

Appointment means provision of
counsel in a manner that is reasonably
timely in light of the time limitations for
seeking State and Federal
postconviction review and the time
required for developing and presenting
claims in the postconviction
proceedings.

Appropriate State official means the
State attorney general, except that, in a
State in which the State attorney general
does not have responsibility for Federal
habeas corpus litigation, it means the
chief executive of the State.

Indigent prisoners means persons
whose net financial resources and
income are insufficient to obtain
qualified counsel.

State postconviction proceedings
means collateral proceedings in State
court, regardless of whether the State
conducts such proceedings after or
concurrently with direct State review.

§26.22 Requirements.

The Attorney General will certify that
a State meets the requirements for
certification under 28 U.S.C. 2261 and
2265 if the Attorney General determines
that the State has established a
mechanism for the appointment of
counsel for indigent prisoners under
sentence of death in State
postconviction proceedings that satisfies
the following standards:

(a) As provided in 28 U.S.C. 2261(c)
and (d), the mechanism must offer to all
such prisoners postconviction counsel,
who may not be counsel who previously
represented the prisoner at trial unless
the prisoner and counsel expressly
requested continued representation, and
the mechanism must provide for the
entry of an order by a court of record—

(1) Appointing one or more attorneys
as counsel to represent the prisoner
upon a finding that the prisoner is
indigent and accepted the offer or is
unable competently to decide whether
to accept or reject the offer;

(2) Finding, after a hearing if
necessary, that the prisoner rejected the
offer of counsel and made the decision
with an understanding of its legal
consequences; or

(3) Denying the appointment of
counsel, upon a finding that the
prisoner is not indigent.

(b) The mechanism must provide for
appointment of competent counsel as
defined in State standards of
competency for such appointments.

(1) A State’s standards of competency
are presumptively adequate if they meet
or exceed either of the following
criteria:

(i) Appointment of counsel who have
been admitted to the bar for at least five
years and have at least three years of
postconviction litigation experience.
But a court, for good cause, may appoint
other counsel whose background,
knowledge, or experience would
otherwise enable them to properly
represent the petitioner, with due
consideration of the seriousness of the
penalty and the unique and complex
nature of the litigation; or

(ii) Appointment of counsel meeting
qualification standards established in
conformity with 42 U.S.C. 14163(e)(1)
and (2)(A), if the requirements of 42
U.S.C. 14163(e)(2)(B), (D), and (E) are
also satisfied.

(2) Competency standards not
satisfying the benchmark criteria in
paragraph (b)(1) of this section will be
deemed adequate only if they otherwise
reasonably assure a level of proficiency
appropriate for State postconviction
litigation in capital cases.

(c) The mechanism must provide for
compensation of appointed counsel.

(1) A State’s provision for
compensation is presumptively
adequate if the authorized
compensation is comparable to or
exceeds—

(i) The compensation of counsel
appointed pursuant to 18 U.S.C. 3599 in
Federal habeas corpus proceedings
reviewing capital cases from the State;

(ii) The compensation of retained
counsel in State postconviction
proceedings in capital cases who meet
State standards of competency sufficient
under paragraph (b);

(iii) The compensation of appointed
counsel in State appellate or trial
proceedings in capital cases; or

(iv) The compensation of attorneys
representing the State in State
postconviction proceedings in capital
cases, subject to adjustment for private
counsel to take account of overhead
costs not otherwise payable as
reasonable litigation expenses.

(2) Provisions for compensation not
satisfying the benchmark criteria in
paragraph (c)(1) of this section will be
deemed adequate only if the State
mechanism is otherwise reasonably
designed to ensure the availability for
appointment of counsel who meet State
standards of competency sufficient
under paragraph (b) of this section.
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(d) The mechanism must provide for
payment of reasonable litigation
expenses of appointed counsel. Such
expenses may include, but are not
limited to, payment for investigators,
mitigation specialists, mental health and
forensic science experts, and support
personnel. Provision for reasonable
litigation expenses may incorporate
presumptive limits on payment only if
means are authorized for payment of
necessary expenses above such limits.

§26.23 Certification process.

(a) An appropriate State official may
request in writing that the Attorney
General determine whether the State
meets the requirements for certification
under § 26.22 of this subpart.

(b) Upon receipt of a State’s request
for certification, the Attorney General
will make the request publicly available
on the Internet (including any
supporting materials included in the
request) and publish a notice in the
Federal Register—

(1) Indicating that the State has
requested certification;

(2) Identifying the Internet address at
which the public may view the State’s
request for certification; and

(3) Soliciting public comment on the
request.

(c) The State’s request will be
reviewed by the Attorney General. The
review will include consideration of
timely public comments received in
response to the Federal Register notice
under paragraph (b) of this section, or
any subsequent notice the Attorney
General may publish providing a further
opportunity for comment. The
certification will be published in the
Federal Register if certification is
granted. The certification will include a
determination of the date the capital
counsel mechanism qualifying the State
for certification was established.

(d) A certification by the Attorney
General reflects the Attorney General’s
determination that the State capital
counsel mechanism reviewed under
paragraph (c) of this section satisfies
chapter 154’s requirements. A State may
request a new certification by the
Attorney General to ensure the
continued applicability of chapter 154
to cases in which State postconviction
proceedings occur after a change or
alleged change in the State’s certified
capital counsel mechanism. Changes in
a State’s capital counsel mechanism do
not affect the applicability of chapter
154 in any case in which a mechanism
certified by the Attorney General existed
throughout State postconviction
proceedings in the case.

(e) A certification remains effective
for a period of five years after the

completion of the certification process
by the Attorney General and any related
judicial review. If a State requests re-
certification at or before the end of that
five-year period, the certification
remains effective for an additional
period extending until the completion
of the re-certification process by the
Attorney General and any related
judicial review.

Dated: September 11, 2013.
Eric H. Holder, Jr.,
Attorney General.
[FR Doc. 2013-22766 Filed 9-20-13; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2009-0140; FRL-9901-10-
Region 4]

Approval and Promulgation of
Implementation Plans; North Carolina;
Removal of Stage Il Gasoline Vapor
Recovery Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve changes to the North Carolina
State Implementation Plan (SIP)
submitted by the State of North Carolina
Department of Environment and Natural
Resources (NC DENR), Division of Air
Quality on September 18, 2009, for the
purpose of removing Stage II vapor
control requirement contingency
measures for new and upgraded
gasoline dispensing facilities in the
State. The September 18, 2009, SIP
revision also addresses several non-
Stage I related rule changes. However,
action on the other portions for the
September 18, 2009, SIP revision is
being addressed in a separate
rulemaking action. EPA has determined
that North Carolina’s September 18,
2009, SIP revision regarding the Stage II
vapor control requirements is
approvable because it is consistent with
the Clean Air Act (CAA or Act).

DATES: Effective Date: This rule will be
effective October 23, 2013.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR~-
2009-0140. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.

Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
information regarding this action,
contact Ms. Kelly Sheckler, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. Ms.
Sheckler’s telephone number is (404)
562-9222; email address:
sheckler.kelly@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background
II. Final Action
III. Statutory and Executive Order Reviews

I. Background

EPA, under the CAA Amendments of
1990, designated (pursuant to section
107(d)(1)) and classified certain
counties in North Carolina, either in
their entirety or portions thereof, as
“moderate” ozone nonattainment areas
for the 1-hour ozone national ambient
air quality standards (NAAQS).
Specifically, the Charlotte-Gastonia
Area (comprised of Gaston and
Mecklenburg Counties); the Greensboro-
Winston-Salem-High Point Area
(comprised of Davidson, Davis (partial),
Forsyth and Guilford Counties); and the
Raleigh-Durham Area (comprised of
Durham, Granville (partial), and Wake
Counties) were all designated as
“moderate”” ozone nonattainment areas
for the 1-hour ozone NAAQS. The
designations were based on the Areas’ 1-
hour ozone design values for the 1987—
1989 three-year period. The “moderate”
classification triggered various statutory
requirements for these Areas including
the Stage II vapor recovery requirements
pursuant to section 182(b)(3) of the
CAA.
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Prior to the deadline for
implementing the requirements of
section 182(b)(3) of the CAA, the
Charlotte-Gastonia, Greensboro-
Winston-Salem-High Point and Raleigh-
Durham Areas in North Carolina
attained the 1-hour ozone NAAQS.
North Carolina had implemented all
measures then required for moderate
ozone nonattainment areas under the
CAA, and with three years of data
(1990-1992), demonstrated compliance
with the 1-hour ozone NAAQS.

Subsequently, NC DENR submitted to
EPA 1-hour ozone maintenance plans
and requests for redesignation for the
three moderate nonattainment areas. As
part of the associated 1-hour ozone
maintenance plans for these areas,
North Carolina provided contingency
measures that included regulation 15A
North Carolina Administrative Code
(NCAC) 02D.0953 (hereafter referred to
as rule .0953), entitled Vapor Return
Piping for Stage II Vapor Recovery, for
all new or improved gasoline tanks, and
15A NCAC 02D.0954 (hereafter referred
to as rule .0954), entitled Stage II Vapor
Recovery. These contingency measures
were never activated as the Areas all
continued to attain the 1-hour ozone
NAAQS. EPA approved the
redesignation requests and the
maintenance plans for the Charlotte-
Gastonia Area on July 5, 1995 (60 FR
34859), the Greensboro-Winston-Salem-
High Point Area on September 9, 1993
(58 FR 47391), and the Raleigh-Durham
Area on April 18, 1994 (59 FR 18300).

On September 18, 2009, NC DENR
submitted a SIP revision to remove
Stage II vapor control contingency
measure requirements from the 1-hour
maintenance plans for the Charlotte-
Gastonia, Greensboro-Winston-Salem-
High Point, and Raleigh-Durham Areas.
In addition, the removal of rules .0953
and .0954 necessitated amendments of
rules 15A NCAC 02D.0902(d)—
Applicability (hereafter referred to as
rule .0902(d)), 15A NCAC 02D.0909—
Compliance schedules for Sources in
new nonattainment Areas (hereafter
referred to as rule .0909), and 15A
NCAC 02D.0952—Petitions for
Alterative Controls for RACT (hereafter
referred to as rule .0952) in North
Carolina’s SIP.? Accordingly, NC
DENR’s September 18, 2009, SIP
revision also changes rules .0902(d),

1 North Carolina’s SIP revision also make changes
to Rule 15A NCAC 02Q.0102—Activities Exempted
from permit requirements regarding New Source
Performance Standards and Rule 15A NCAC
02D.1110—National Emission Standards for
Hazardous Air Pollutants. EPA is not taking action
in today’s action to approve these changes and
these rules are not currently part of North Carolina’s
federally-approved SIP.

.0909, and .0952 to remove
subparagraphs referencing the repealed
Stage Il rules .0953 and .0954.

On June 7, 2013, EPA published a
proposed rulemaking to approve North
Carolina’s September 18, 2009, SIP
revision related to Stage II. Detailed
background for today’s final rulemaking
can be found in EPA’s June 7, 2013,
proposed rulemaking. See 78 FR 34303.
The comment period for this proposed
rulemaking closed on July 8, 2013. EPA
did not receive any comments, adverse
or otherwise, during the public
comment period.

II. Final Action

EPA is taking final action to approve
the SIP revision submitted by North
Carolina for the purpose of removing
Stage II vapor control contingency
measure requirements for new and
upgraded gasoline dispensing facilities
in the Charlotte-Gastonia, Greensboro-
Winston-Salem-High Point, and Raleigh-
Durham Areas. Specifically, this action
removes Stage Il rules .0953 and .0954
from the North Carolina SIP, and
amends rules .0902(d), .0909, and .0952
to reflect the removal of rules .0953 and
.0954 in the State’s implementation
plan. EPA has determined that North
Carolina’s September 18, 2009, SIP
revision related to the State’s Stage II
rules is consistent with the CAA and
EPA’s regulations and guidance.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely

affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 22, 2013. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
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be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: August 29, 2013.
Beverly H. Banister,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:
PART 52—APPROVAL AND

PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401 et seq.
Subpart Il—North Carolina

m 2. Section 52.1770(c), under Table 1,
is amended by revising the entries for
.0902,” ““.0909,” “.0952,” “.0953,” and
.0954” to read as follows:

§52.1770 Identification of plan.
* * * * *
(C) * *x %

TABLE 1—EPA APPROVED NORTH CAROLINA REGULATIONS

State . . State .
o i Title/subject effective EPA approval date Explanation
citation date
.0900 Volatile Organic Compounds

Sect .0902 ..... Applicability ........ccccvviiiiiniiiien 5/1/2013 9/23/2013 [Insert This approval does not include the start-up shutdown
citation of publi- language as described in Section Il. A. a. of EPA’s
cation]. 3/13/2013 proposed rule (78 FR 15895)

Sect .0909 ..... Compliance Schedules ................... 5/1/2013 9/23/2013 [Insert
citation of publi-
cation].

Sect .0952 ..... Petitions for Alternative Controls for 9/18/2009 9/23/2013 [Insert

RACT. citation of publi-

cation].

Sect .0953 ..... Vapor Return Piping for Stage Il 9/18/2009 9/23/2013 [Insert This rule has been repealed as state effective 9/18/

Vapor Recovery. citation of publi- 20009.

cation].

Sect .0954 ..... Stage Il Vapor Recovery ................ 9/18/2009 9/23/2013 [Insert This rule has been repealed as state effective 9/18/
citation of publi- 2009.
cation].

* * * * *

[FR Doc. 2013-22965 Filed 9-20-13; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52

[EPA-R08-OAR-2009-0810, FRL-9901-04—

Region 8

Approval and Promulgation of State

ENVIRONMENTAL PROTECTION
AGENCY

Implementation Plan Revisions;

Infrastructure Requirements for the
1997 and 2006 PM. s National Ambient
Air Quality Standards; Prevention of
Significant Deterioration Requirements
for PM, s Increments and Major and

Minor Source Baseline Dates;
Colorado

AGENCY: Environmental Protection

Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is approving State
Implementation Plan (SIP) submissions
from the State of Colorado to
demonstrate that the SIP meets the
infrastructure requirements of the Clean
Air Act (CAA) for the National Ambient
Air Quality Standards (NAAQS)
promulgated for PM 5 on July 18, 1997
and on October 17, 2006. The CAA
requires that each state, after a new or
revised NAAQS is promulgated, review
their SIPs to ensure that they meet
infrastructure requirements. The State of
Colorado provided infrastructure SIP
submissions on April 4, 2008 and June
4, 2010 for the 1997 and 2006 PM, s
NAAQS, respectively. In addition, EPA
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is approving portions of SIP revisions
submitted by the State of Colorado on
May 11, 2012 and May 13, 2013. The
revisions update Regulation 3 of the Air
Quality Control Commission permitting
requirements for the Prevention of
Significant Deterioration (PSD) program
to incorporate the required elements of
the 2008 PM, s NSR Implementation
Rule and the 2010 PM, s Increment
Rule.

DATES: This final rule is effective
October 23, 2013.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R08—OAR-2009-0810. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8:00 a.m. to 4:00 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Kathy Ayala, Air Program, U.S.
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P-AR,
1595 Wynkoop Street, Denver, Colorado
80202-1129, (303) 312-6142,
ayala.kathy@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA mean
or refer to the Clean Air Act, unless the
context indicates otherwise.

(ii) The initials CBI mean or refer to
confidential business information.

(iii) The words EPA, we, us or our mean
or refer to the United States Environmental
Protection Agency.

(iv) The initials NAAQS mean or refer to
national ambient air quality standards.

(v) The initials PM mean or refer to
particulate matter.

(vi) The initials PM,.s mean or refer to
particulate matter with an aerodynamic

diameter of less than 2.5 micrometers (fine
particulate matter).

(vii) The initials PSD mean or refer to
Prevention of Significant Deterioration.

(viii) The initials SIP mean or refer to State
Implementation Plan.

Table of Contents

I. Background

II. Response to Comments

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

Infrastructure requirements for SIPs
are provided in section 110(a)(1) and (2)
of the CAA. Section 110(a)(2) lists the
specific infrastructure elements that a
SIP must contain or satisfy. The
elements that are the subject of this
action are described in detail in our
notice of proposed rulemaking (NPR) of
May 23, 2013 (78 FR 30830).

In our NPR, we proposed to act on
submissions from the State of Colorado
to address infrastructure requirements
for the 1997 and 2006 PM, s NAAQS.
The NPR proposed approval of the
submissions with respect to the
following infrastructure elements for the
1997 and 2006 PM, s NAAQS: CAA
Sections 110(a)(2)(A), (B), (C) with
respect to minor NSR requirements, (E),
(F), (G), (H), (J) with respect to the
requirements of sections 121 and 127 of
the Act, (K), (L), and (M). The reasons
for our approval are provided in detail
in the NPR.

For reasons explained in the NPR,
EPA also proposed to approve the
submissions for infrastructure elements
(C) and (J) with respect to PSD
requirements for the 1997 and 2006
PM, s NAAQS. Concurrently, EPA
proposed to approve revisions to
Regulation 3 submitted by Colorado on
May 11, 2012, and May 13, 2013, which
incorporate the requirements of the
2008 PM; s NSR Implementation Rule
and the 2010 PM, s Increment Rule;
specifically, revisions to: Regulation 3,
Part D, sections II.A.5.a and b, I.A.23.a
and b, II.A.25.a.(i), a.(ii), a.(iii), and b.(i),
II.A.38.cand g, II.A.42.a., and X.A.1., as
submitted on May 11, 2012, and
revisions to Regulation 3, Part D,
sections II.A.23.c., as submitted on May
13, 2013. EPA is taking no action at this
time on infrastructure element (D) for
the 2006 PM2_5 NAAQS

II. Response to Comments

EPA received one comment. The
commenter generally supported the
EPA’s proposed action. However, the
commenter noted that EPA had recently
promulgated revised PM, 5 standards
(78 FR 3086, January 15, 2013) and
stated that the Colorado submissions

did not reflect these revised standards.
The commenter recommended that EPA
should approve the infrastructure SIPs
as submitted, but that Colorado should
submit a revised SIP addressing the new
PMs; s standards.

Response: We note the commenter’s
general support for our action. However,
we disagree with the comment to the
extent that it implies that the Colorado
submissions we are acting on are
deficient in not addressing the newly
revised 2012 PM, s standards.
Colorado’s April 4, 2008 and June 4,
2010 submissions addressed
infrastructure requirements for the 1997
and 2006 PM, s NAAQS, respectively.
We have evaluated the submissions
based on the requirements of sections
110(a)(1) and (a)(2) and the CAA with
respect to those standards. To the extent
that the 2012 PM, s NAAQS may in the
future require any SIP revisions for
infrastructure purposes, we will then
evaluate Colorado’s infrastructure
submission for the 2012 PM, s NAAQS
with respect to those requirements.

III. Final Action

EPA is approving the following
infrastructure elements for the 1997 and
2006 PM, s NAAQS: CAA section
110(a)(2)(A), (B), (C) with respect to
minor NSR requirements, (E), (F), (G),
(H), (J) with respect to the requirements
of sections 121 and 127 of the Act, (K),
(L), and (M). EPA is approving
infrastructure elements (C) and (J) with
respect to PSD requirements for the
1997 and 2006 PM, s NAAQS. EPA is
approving revisions to Regulation 3
submitted by Colorado on May 11, 2012
and May 13, 2013, which incorporate
the requirements of the 2008 PM, s NSR
Implementation Rule and the 2010
PMs s Increment Rule; specifically,
revisions to: Regulation 3, Part D,
sections II.A.5.a and b, II.A.23.a and b,
II.A.25.a.(i), a.(ii), a.(iii), and b.(i),
II.LA.38.c and g, II.A.42.a., and X.A.1., as
submitted on May 11, 2012, and
revisions to Regulation 3, Part D, section
II.A.23.c, as submitted on May 13, 2013.
EPA is taking no action at this time on
infrastructure element (D) for the 2006
PM. s NAAQS.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
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approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other

required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 22,
2013. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: July 29, 2013.
Howard M. Cantor,
Deputy Regional Administrator, Region 8.

40 CFR Part 52 is amended to read as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart G—Colorado

m 2. Section 52.320 is amended by
adding paragraph (c)(126) to read as
follows:

§52.320 Identification of plan.
* * * * *
(C] * * %

(126) On May 11, 2012 and May 13,
2013 the State of Colorado submitted
revisions to the State Implementation
Plan that incorporate the required
elements of the 2008 PM, s NSR
Implementation Rule and the 2010
PM, 5 Increment Rule.

(i) Incorporation by reference

(A) 5 CCR 1001-5, Regulation Number
3, Stationary Source Permitting and Air

Pollutant Emission Notice
Requirements, Part D, Concerning Major
Stationary Source New Source Review
and Prevention of Significant
Deterioration, Section II, Definitions,
Section II.A.5, Baseline Area, I1.A.5.a.
and II.A.5.b.; Section II.A.23., Major
Source Baseline Date, 11.A.23.a. and
1I.A.23.b.; II.A.25., Minor Source
Baseline Date, I1.A.25.a., I1.A.25.b.
introductory text, and II.A.25.b.(i);
11.A.38, Regulated NSR Pollutant,
II.A.38.c., II.A.38.g.; II.A.42., Significant,
II.A.42.a.; Section X, Air Quality
Limitations, X.A., Ambient Air
Increments, X.A.1., effective on 12/15/
11.

(B) 5 CCR 1001-5, Regulation Number
3, Stationary Source Permitting and Air
Pollutant Emission Notice
Requirements, Part D, Concerning Major
Stationary Source New Source Review
and Prevention of Significant
Deterioration, Section II, Definitions,
11.A.23., Major Source Baseline Date,
II.A.23.c., effective on 2/15/13.

m 3. Section 52.353 is amended by
redesignating the existing paragraph as
paragraph (a) and adding paragraph (b)
to read as follows:

§52.353 Section 110(a)(2) infrastructure
requirements.

* * * * *

(b) On April 4, 2008 James B. Martin,
Executive Director, Colorado
Department of Public Health and
Environment, provided a submission to
meet the infrastructure requirements for
the State of Colorado for the 1997 PM, 5
NAAQS. On June 4, 2010, Martha E.
Rudolph, Executive Director, Colorado
Department of Public Health and
Environment, provided a submission to
meet the infrastructure requirements for
the State of Colorado for the 2006 PM; s
NAAQS. The State’s Infrastructure SIP
is approved with respect to the 1997
and 2006 PM, s NAAQS with respect to
section (110)(a)(1) and the following
elements of section (110)(a)(2): (A), (B),
(C) with respect to PSD and minor NSR
requirements, (E), (F), (G), (H), (J) with
respect to PSD requirements and the
requirements of sections 121 and 127 of
the Act, (K), (L), and (M).

[FR Doc. 2013-22967 Filed 9-20-13; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

[EPA-R09-OAR-2012-0936; FRL-9901-13—
Region 9]

Designation of Areas for Air Quality
Planning Purposes; California;
Morongo Band of Mission Indians

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is taking final action to
correct an error in a previous
rulemaking that revised the boundaries
between nonattainment areas in
Southern California designated under
the Clean Air Act for the national
ambient air quality standard for one-
hour ozone. EPA is also taking final
action to revise the boundaries of
certain Southern California air quality
planning areas to designate the Indian
country of the Morongo Band of Mission
Indians, California as a separate air
quality planning area for the one-hour
and 1997 eight-hour ozone standards.

DATES: This rule is effective on October
23, 2013.

ADDRESSES: EPA has established docket
number EPA-R09-OAR-2012-0936 for
this action. The index to the docket is
available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., Confidential
Business Information). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: Ken
Israels, Grants and Program Integration
Office (AIR-8), U.S. Environmental
Protection Agency, Region IX, (415)
947-4102, israels.ken@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms

“we,” “us,” “our,” and “Agency”’ refer
to EPA.

Table of Contents
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II. Comments and Responses

III. Final Action

IV. Statutory and Executive Order Reviews

I. Summary of Proposed Action

On January 2, 2013 (78 FR 51), EPA
proposed to correct an error in a
previous rulemaking that revised the
boundaries between nonattainment
areas in Southern California designated
under the Clean Air Act (CAA or “Act”)
for the national ambient air quality
standard (NAAQS or “standard”) for
one-hour ozone.! EPA also proposed to
revise the boundaries of certain
Southern California air quality planning
areas to designate the Indian country 2
of the Morongo Band of Mission
Indians, California (“Morongo
Reservation”) as a separate air quality
planning area for the one-hour and 1997
eight-hour ozone standards. References
herein to our “proposed rule” refer to
our January 2, 2013 proposed rule.

Specifically, we proposed to correct
an error in our October 7, 2003 (68 FR
57820) final action approving a request
by the State of California (““California”
or “State”’) to shift the boundary
between the South Coast Air Basin and
the Southeast Desert Air Basin (which
includes Coachella Valley) eastward,
and thereby relocate the Banning Pass
area to the South Coast Air Basin from
the Southeast Desert Air Basin. As
explained in our proposed rule, the
“error”” pertained only to the Morongo
Reservation, which is located within the
Banning Pass, and which is the only
Indian country affected by the relevant
portion of our 2003 final action.

With respect to the one-hour ozone
standard, EPA’s 2003 action had the
effect of moving the Morongo
Reservation from the Coachella Valley
portion of the “Southeast Desert
Modified AQMA Area” (‘“Southeast
Desert”’) to the “Los Angeles-South
Coast Air Basin Area” (“‘South Coast”)
and changing the designations and
classifications accordingly. Specifically,
EPA’s 2003 action had the effect of
changing the ozone nonattainment area

1Ground-level ozone is a gas that is formed by the
reaction of volatile organic compounds (VOC) and
oxides of nitrogen (NOx) in the atmosphere in the
presence of sunlight. These precursor emissions are
emitted by many types of pollution sources,
including power plants and industrial emissions
sources, on-road and off-road motor vehicles and
engines, and smaller sources, collectively referred
to as area sources.

2“Indian country” as defined at 18 U.S.C. 1151
refers to: ““(a) all land within the limits of any
Indian reservation under the jurisdiction of the
United States Government, notwithstanding the
issuance of any patent, and, including rights-of-way
running through the reservation, (b) all dependent
Indian communities within the borders of the
United States whether within the original or
subsequently acquired territory thereof, and
whether within or without the limits of a state, and
(c) all Indian allotments, the Indian titles to which
have not been extinguished, including rights-of-way
running through the same.”

classification for the Banning Pass area,
including the Morongo Reservation,
from ‘““Severe-17"’ to “Extreme’’.3

In connection with the 2003 final
action, we erred by failing to recognize
that, while EPA had authority to change
the boundary of the South Coast with
respect to Indian country under CAA
sections 107(d)(3)(A)—(C), 301(a) and
301(d), it is apparent from the proposed
and final rules in 2003 that EPA did not
recognize that it was acting under that
authority or that EPA appropriately
considered the effect of the action on
Indian country lands. EPA recognized
only that the Agency was acting on a
State request under section 107(d)(3)(D)
and reviewed the request accordingly.
However, tribes are sovereign entities,
and not political subdivisions of states.
Typically, states are not approved to
administer programs under the CAA in
Indian country, and California has not
been approved by EPA to administer
any CAA programs in Indian country.
With respect to the Morongo
Reservation, EPA or the Morongo Tribe
is the appropriate entity to initiate
boundary changes, and in this instance,
the Morongo Tribe initiated the change
through a rulemaking request to EPA.

If EPA had considered such a
boundary change with respect to the
Morongo Reservation under the
appropriate statutory authority (i.e.,
CAA sections 107(d)(3)(A)—(C), 301(a)
and 301(d)), the Agency might well have
declined to change the boundary with
respect to the Morongo Reservation
based on “planning and control
considerations” given that emissions
sources within the Morongo Reservation
are subject to EPA jurisdiction whereas
the emissions sources outside of the
Reservation are subject to the
jurisdiction of the South Coast Air
Quality Management District
(SCAQMD). In addition to the difference
in jurisdiction, we might have declined
to change the boundary given the
associated decrease in the major source
threshold and absence of a federal
Indian country new source review
(NSR) program for new or modified
stationary sources at the time.
Therefore, under CAA section

3 While the one-hour ozone standard itself has
been revoked, the NSR requirements that had
applied to a nonattainment area for the 1997 eight-
hour ozone standard based on that area’s
designation and classification for the one-hour
ozone standard, at the time of designation for the
1997 eight-hour ozone standard, continue to apply
to the area consistent with the requirements of
EPA’s phase I implementation rule governing the
transition from the one-hour ozone standard to the
1997 eight-hour ozone standard and a related court
decision.
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110(k)(6),* we proposed to correct the
error by rescinding our 2003 final action
as it pertains to the Morongo
Reservation and only as it pertains to
the revoked one-hour ozone standard.

Second, in our proposed rule, under
CAA sections 107(d)(3)(A)-(C), 301(a),
and 301(d), we proposed to revise the
boundaries of the Southeast Desert to
designate the Morongo Reservation as a
separate nonattainment area for the one-
hour ozone standard and to classify the
Morongo Reservation as ‘“Severe-17,”
i.e., consistent with its prior
classification when it was included in
the Southeast Desert.5 Third, also under
CAA sections 107(d)(3)(A)—(C), 301(a)
and 301(d), we proposed to revise the
boundaries of the South Coast to
designate the Morongo Reservation as a
separate nonattainment area for the
1997 eight-hour ozone standard and to
classify the Morongo Reservation as
“Severe-17,” i.e., consistent with its
original classification when it was
included in the South Goast.

In proposing the second and third
actions described above, we applied the
principles set forth in EPA’s policy
(referred to herein as the ‘“Tribal
Designation Policy”’) for establishing
separate air quality designations for
areas of Indian country.® Under the

4CAA section 110(k)(6) provides that: “Whenever
the Administrator determines that the
Administrator’s action approving, disapproving, or
promulgating any plan or plan revision (or part
thereof), area designation, redesignation,
classification, or reclassification was in error, the
Administrator may in the same manner as the
approval, disapproval, or promulgation revise such
action as appropriate without requiring any further
submission from the State. Such determination and
the basis thereof shall be provided to the State and
public.” We interpret this provision to authorize the
Agency to make corrections to a promulgated
regulation when it is shown to our satisfaction that
(1) we clearly erred in failing to consider or
inappropriately considered information made
available to EPA at the time of the promulgation,
or the information made available at the time of
promulgation is subsequently demonstrated to have
been clearly inadequate, and (2) other information
persuasively supports a change in the regulation.
See 57 FR 56762, at 56763 (November 30, 1992).

5 Sections 107(d)(3)(A)—(C) provide that EPA may
initiate the redesignation process “on the basis of
air quality data, planning and control
considerations, or any other air quality-related
considerations the Administrator deems
appropriate,” and “promulgate the redesignation, if
any, of the area or portion thereof.” CAA section
107(d)(3) does not refer to Indian country, but
consistent with EPA’s discretionary authority in
CAA sections 301(a) and 301(d)(4) to directly
administer CAA programs, and protect air quality
in Indian country through federal implementation,
EPA is authorized to directly administer sections
107(d)(3)(A)-(C) and redesignate Indian country
areas.

6 See memorandum from Stephen D. Page,
Director, EPA Office of Air Quality Planning and
Standards, to EPA Regional Air Directors, Regions
I-X, dated December 20, 2011, titled “Policy for
Establishing Separate Air Quality Designations for
Areas of Indian Country.”

Tribal Designation Policy, where EPA
receives a request for a boundary change
from a tribe seeking to have its Indian
country designated as a separate area,
the policy indicates that EPA will make
decisions regarding these requests on a
case-by-case basis after consultation
with the tribe.

As a matter of policy, EPA believes
that it is important for tribes to submit
certain information, including, among
other items, a formal request from an
authorized tribal official; documentation
of Indian country boundaries to which
the air quality designation request
applies; and an analysis of a number of
factors (referred to as a “multi-factor
analysis,”) including air quality data,
emissions-related data (including source
emissions data, traffic and commuting
patterns, population density and degree
of urbanization), meteorology,
geography/topography, and
jurisdictional boundaries.”

In May 2009, the Chairman of the
Morongo Tribe submitted the Tribe’s
request for a separate ozone
nonattainment area that included a
multi-factor analysis addressing air
quality data, emissions data,
meteorology, geography/topography,
and jurisdictional boundaries.® As such,
although submitted prior to release of
the Tribal Designation Policy, the
Morongo Tribe’s request for a boundary
change to create a separate ozone
nonattainment area, in conjunction with
EPA’s additional analysis found in our
technical support document (TSD) for
the proposed rule, represents the type of
formal, official request and supporting
information called for in the policy.

For the proposed rule, EPA noted that
the Agency had recently reviewed the
Morongo Tribe’s multi-factor analysis in
connection with designating the
Morongo Reservation as a separate
nonattainment area for the 2008 ozone
standard, and concluded that EPA’s
analysis and recent decision to
designate the Morongo Reservation as a
separate nonattainment area for the
2008 ozone standard was directly
relevant to our consideration of whether
to revise the boundaries of existing air
quality planning areas to designate the
Morongo Reservation as a separate
nonattainment area for the one-hour and
1997 eight-hour ozone standards, and
adopted the analysis and rationale

7 See Tribal Designation Policy, pages 3 and 4.
The Tribal Designation Policy also states that, in
addition to information related to the identified
factors, tribes may submit any other information
that they believe is important for EPA to consider.

8 See letter from Robert Martin, Chairman,
Morongo Band of Mission Indians, to Deborah
Jordan, Director, Air Division, EPA Region IX, dated
May 29, 2009.

previously relied upon by EPA in
establishing the Morongo nonattainment
area for the 2008 ozone standard. In
doing so, we recognized that the three
standards address the same pollutant,
and thus share multi-factor analyses and
considerations.®

Based on our review of air quality
data, meteorology and topography, we
observed that the Morongo Reservation
experiences transitional conditions
characteristic of a mountain pass area
through which pollutants are channeled
from a highly urbanized metropolitan
nonattainment area to the west to the
relatively less developed nonattainment
area to the east. Considering the three
factors of air quality data, meteorology,
and topography, EPA concluded that the
Agency could reasonably include the
Morongo Reservation in either the South
Coast nonattainment area to the west, or
the Southeast Desert nonattainment area
to the east, as EPA has done in the past
for the one-hour ozone standard and the
1997 eight-hour ozone standard.
Alternatively, EPA could establish a
separate nonattainment area for the
Morongo Reservation as it did for the
2008 eight-hour ozone standard.1°

Taking into account the relative
amount of emissions associated with
activities on the Morongo Reservation
and corresponding minimal
contribution to regional ozone
violations, we believed that under the
circumstances present here, it would be
appropriate to assign particular weight
to the jurisdictional boundaries factor,
consistent with the principles for
designations of Indian country set forth
in the Tribal Designation Policy.
Moreover, we noted that the Tribe has
invested in the development of its own
air program, including operation of
weather stations and an air monitoring
station, and has expressed interest in
development of its own permitting
program. Under the jurisdictional
boundaries factor, we found that
redesignation of the Morongo
Reservation as a separate ozone
nonattainment area for the one-hour
ozone and 1997 eight-hour ozone
standards would be appropriate.
Therefore, consistent with the
designation of the Morongo Reservation
for the 2008 ozone standard, we
proposed to revise the boundaries of the
Southeast Desert one-hour ozone
nonattainment area and the boundaries

9EPA also noted that in using many of the same
factors found in the 2008 ozone designations
process, we are using factors that represent the most
current information regarding meteorology, air
quality, etc. in the area and therefore we believe
serve the purposes of being representative for the
previously established ozone standards.

10See 77 FR 30088, dated May 21, 2012.
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of the South Coast 1997 eight-hour
ozone nonattainment area to designate
the Morongo Reservation as a separate
nonattainment area for the one-hour and
1997 eight-hour ozone standards.

Please see our proposed rule and TSD
for additional background information
about the Morongo Reservation and the
regulatory context, as well as a more
detailed explanation of our rationale for
the proposed actions.

II. Comments and Responses

Our proposed rule provided for a 30-
day comment period. During this
period, we received comments from the
South Coast Air Quality Management
District (SCAQMD or ““District”), the
Coachella Valley Association of
Governments (CVAG), and from a
private citizen. All three comment
letters oppose EPA’s proposed actions.
We have summarized the comments and
provide responses in the paragraphs that
follow.

SCAQMD Comment #1: EPA’s
primary reason for wanting to reclassify
Morongo as ‘““‘severe-17"’ appears to be
based on the fact that in “extreme”
ozone areas, the major source threshold
for VOC and NOx is 10 tons per year,
whereas in “severe-17” areas it is 25
tons per year, thereby increasing the
number of new or modified sources
subject to the emissions offset
requirement. EPA’s sole concern
appears to be the availability of
emission reduction credits (ERCs) for
use as offsets. We are not sure that
EPA’s rationale, which appears to be
based on economic considerations, is a
proper basis for reclassification under
CAA section 107(d)(3). Also, EPA has
misinterpreted the law relative to
availability of offsets for sources to be
located on Morongo lands. Because
Morongo is included within the South
Coast District, the special provisions in
state law and District rules regarding the
transfer and use of inter-district and
inter-basin offsets are inapplicable.

EPA Response to SCAQMD Comment
#1: Our proposed rule proposed two
separate actions—(1) an error correction
(of a 2003 final action) and (2) boundary
revisions (for one-hour and 1997 eight-
hour ozone NAAQS). EPA considered
the issue of availability of ERCs for use
as offsets for new or modified sources
on the Morongo Reservation in the
context of the proposed error correction
action, not the boundary revisions
action, and the statutory basis for
consideration of this issue was CAA
section 110(k)(6), not section 107(d)(3).

The District is correct that, in our
proposed rule, we identified restrictions
in state law and District rules regarding
the availability of ERCs for use to

comply with the emissions offset
requirement for new or modified major
sources on Morongo lands as one of the
adverse regulatory consequences for the
Tribe of our 2003 final action that
persuaded us to propose the error
correction. However, the availability of
ERCs was not the only adverse
regulatory effect of our 2003 action. We
recognized that the primary adverse
regulatory effect was the lowering of the
applicable VOC and NOx major source
threshold from 25 tons per year to 10
tons per year that resulted from the 2003
transfer of the Banning Pass (including
the Morongo Reservation) from the
Southeast Desert “severe” ozone
nonattainment area to the South Coast
“extreme” ozone nonattainment area.
See 78 FR 51, at 54-55. The lower
threshold meant that more new or
modified sources proposed on Morongo
lands would be considered “major”’ and
thus subject to the emissions offset
requirement in the first instance. Based
on our understanding of the state and
District restrictions on the use of
emission reduction credits, we believed
at the time of the proposed rule that the
adverse regulatory effect of lowering the
threshold was exacerbated by the
uncertainty associated with the
availability of ERCs generated outside of
the Morongo Reservation to offset
emissions of new or modified sources
on the Morongo Reservation.

We appreciate the District’s
clarification of state law and District
rules regarding inter-district and inter-
basin transfer of ERCs. Based on the
District’s clarification, we now
understand that under state law and
District rules governing inter-district or
inter-basin transfer of ERCs, the
meaning of “District” is geographic in
nature and not jurisdictional, and thus,
sources on Morongo lands are
considered within the ‘“District” for the
purposes of using ERCs to meet the
emissions offset requirement although
such sources are not subject to District
jurisdiction and thus may purchase and
use ERCs generated anywhere in the
South Coast without prior approval
from the State or District.

In light of SCAQMD’s interpretation
of state and District law, we no longer
find that such law presents an obstacle
to permitting of new or modified
stationary sources on the Morongo
Reservation. While ERCs may be
available for such sources in the same
manner as they are for sources in the
South Coast outside of the Morongo
Reservation, the more fundamental,
adverse consequence of lowering the
major source threshold from 25 tons per
year to 10 tons per year remains a
sufficient adverse consequence in and of

itself to persuade us to take final action
to correct our 2003 final action as it
pertains to the one-hour ozone standard
and as it pertains to the Morongo
Reservation.

SCAQMD Comment #2: EPA’s current
proposal is to separate the Morongo
Reservation, which is currently within
the South Coast Air Basin, as its own air
quality planning area and to classify the
area as ‘‘severe-17" for the one-hour and
1997 eight-hour ozone NAAQS. EPA
should retain the Morongo Reservation
in the South Coast Air Basin in
accordance with EPA’s rationale for
approving California’s request to revise
the basin so that the Banning Pass—
including Morongo—was included in
the South Coast Air Basin. Now, as then,
the Banning Pass—including Morongo—
belongs in the South Coast Air Basin
from an air quality perspective.

EPA Response to SCAQMD Comment
#2: Our proposed rule includes two
types of actions: an error correction and
boundary revisions. The first action,
under CAA section 110(k)(6), would
correct the error by rescinding our 2003
boundary change action with respect to
the Morongo Reservation and would
thereby separate the Morongo
Reservation from the South Coast and
return the reservation back to the
Southeast Desert ozone nonattainment
area within which the reservation was
located prior to EPA’s 2003 action, but
would not establish a separate Morongo
ozone nonattainment area. The second
type of action, under CAA section
107(d)(3) and CAA sections
107(d)(3)(A)-(C), 301(a) and 301(d),
would establish a separate Morongo
ozone nonattainment area for the one-
hour and 1997 eight-hour ozone
NAAQS. Because we are finalizing both
actions at the same time, the Morongo
Reservation will not move back to the
Southeast Desert nonattainment area but
will instead become its own
nonattainment area for the one-hour and
1997 eight-hour ozone standards.

With respect to our error correction
action, the District accurately cites
EPA’s rationale for approving
California’s request to revise the
boundaries to transfer the Banning Pass
from the Southeast Desert to the South
Coast in 2003: “We believe that Banning
is more similar to the South Coast than
the Coachella area, and that it would
support efficient planning and control
to move the federal boundary of the
South Coast Air Basin eastward to
encompass the Banning Pass area.” 68
FR 48848, at 48850 (August 15, 2003).
In our proposed rule, we explain that
we do not find that we erred in 2003 in
reviewing the State’s request for a
boundary revision, but we failed to
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recognize that, to the extent that our
2003 action affected Indian country, our
action involved more than a response to
a State request under CAA section
107(d)(3)(D).11 It also involved an EPA-
initiated boundary change action under
sections 107(d)(3)(A)—(C), section
301(a), and 301(d)(4) because the State
is not approved to administer CAA
programs in Indian country. 78 FR 51,
at 54. Our proposed rule also explains
how evaluation of the same criteria used
to approve the State’s request would
have differed for Indian country. Id. For
instance, “planning and control
considerations” while seamless from the
standpoint of District jurisdiction over
sources on state lands, would have
differed for the Morongo Reservation
because, at that time, EPA had not
established a nonattainment NSR
program for Morongo under which to
review the greater number of new or
modified sources deemed “major” by
virtue of the boundary change.

In effect, through its 2003 boundary
change request, the State of California
was voluntarily seeking to expand the
geographic boundary of the area (the
South Coast) subject to the most
stringent requirements under the CAA.
While EPA would have little reason to
disapprove such a state request, there is
also little reason for EPA to force Indian
country located in that geographic area
to be consistent with the State’s
voluntary request.

With respect to our proposed action to
establish a separate Morongo ozone
nonattainment area, we are not applying
the same criteria that we used to
evaluate the State’s boundary change
request, but rather are applying the
criteria set forth in our Tribal
Designations Policy. See pages 55 and
56 of our proposed rule. As described in
greater detail in our proposed rule, we
observe that the Morongo Reservation

experiences transitional conditions
characteristic of a mountain pass area
and that we could reasonably have
included the Morongo Reservation in
either the South Coast or the Southeast
Desert or established a separate
Morongo nonattainment area. Given that
emissions associated with the Morongo
Reservation are minimal, we believe
that it is appropriate to assign particular
weight to the jurisdictional boundaries
factor and thus are taking final action
today, consistent with our proposed
action, to revise the boundaries of the
South Coast and Southeast Desert
nonattainment areas to designate the
Morongo Reservation as a separate
Morongo nonattainment area for the
one-hour and 1997 eight-hour ozone
standards. (The Morongo Reservation is
already a separate nonattainment area
for the 2008 ozone standard.)

SCAQMD Comment #3: SCAQMD
staff is concerned about the possible
effects of separating and reclassifying
the Morongo Reservation. EPA’s action
can only be intended to facilitate the
construction and operation of new or
expanded major sources on Morongo
lands. As the Banning Pass is directly
upwind of the Coachella Valley, any
significant new emissions on Morongo
lands could adversely affect the
Coachella Valley and its ability to
maintain attainment of the ozone
standard. EPA should analyze the air
quality impacts of the proposed action
on the Coachella Valley.

Response to SCAQMD Comment #3:
With respect to nonattainment New
Source Review (NSR), the effect of our
actions today will be an increase in the
major source threshold for ozone
precursors, i.e., VOC and NOx, from 10
and 25 tons per year, for new or
modified stationary sources proposed
for construction and operation on the
Morongo Reservation. As such, new or

modified stationary sources to be
located at the Morongo Reservation with
potentials to emit (PTE) from 10 to 25
tons per year of VOC or NOx will not
be subject to the major source
requirements to meet the lowest
achievable emission rate (LAER) and to
offset emissions increases. Conversely,
with or without our actions today, such
sources with PTE 25 tons per year or
more of VOC or NOx will continue to
be subject to major source NSR, i.e.,
subject to both the LAER and offset
requirements. Likewise, the regulatory
requirements for sources with PTE less
than 10 tons per year of VOC or NOx
will also remain the same.

Thus, SCAQMD is correct that the
proposed actions will facilitate
construction and operation of new or
modified stationary sources on the
Morongo Reservation with PTE from 10
to 25 tons per year of VOC or NOx to
the extent that such sources will not be
subject to the LAER and emissions offset
requirements that otherwise would have
applied to such sources if EPA were not
to finalize today’s actions. Such sources
could be constructed and operated at
the Morongo Reservation with or
without today’s actions, but the costs
associated with construction and
operation would be less if the source is
not required to meet the LAER and
emissions offset requirements.

To gain perspective on the potential
downwind effects of one or more new
or modified stationary sources with PTE
from 10 to 25 tons per year of VOC or
NOx on the Morongo Reservation, it is
useful to compare the emissions
generated within the South Coast and
Coachella Valley with those generated
by sources associated with the Morongo
Reservation under existing conditions,
as shown in the following table.

COMPARISON OF EMISSIONS ASSOCIATED WITH SOUTH COAST, COACHELLA VALLEY, AND MORONGO RESERVATION

UNDER EXISTING CONDITIONS

Emissions (tons per day)

South Coast2 Coachella Valley Morongo reservation ¢
Stationary Stationary Stationary
Pollutant sources Total sources Total sources Total
VOC e 257 593 2.0 17.7 0.058 0.54
92 758 0.7 45.2 0.066 3.05

aEmissions estimates are for year 2008 as presented in table 3—1A (page 3-15) of the SCAQMD’s Final 2012 Air Quality Management Plan,

December 2012.

b Emissions estimates are for year 2008 as presented for the Salton Sea Air Basin portion of Riverside County in CARB’s Almanac, Emission
Projections Data, as published on CARB’s Web site.

11 As noted above, Tribes are sovereign entities,
and not political subdivisions of States. Typically,
states are not approved to administer programs
under the CAA in Indian country, and California

has not been approved by EPA to administer any

CAA programs in Indian country. With respect to
the Morongo Reservation, EPA or the Tribe is the
appropriate entity to initiate boundary changes, and

in this instance, the Tribe initiated the boundary
change through a request to EPA.
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¢The source for emissions estimates from sources associated with the Morongo Reservation is table 1 (page 13) of the attachment to a letter
from Robert Martin, Chairman, Morongo Band of Mission Indians, to Deborah Jordan, Director, Air Division, EPA Region IX, dated May 29, 2009.
These data reflect 2006 emissions, the most current year of emissions inventoried by the Morongo. We have no reason to expect that 2008
emissions associated with the Morongo Reservation would be significantly different than those estimated for 2006, and thus, we believe that the
emissions estimates for the Morongo Reservation provide a reasonable basis for comparison with the regional emissions estimates prepared for
2008. Based on the Morongo emissions inventory, on-road mobile sources account for approximately 85% to 90% of total Morongo-related emis-
sions of VOC and NOx. Stationary sources associated with the reservation account for approximately 2% to 11% of the total with the balance

emitted by area sources.

As shown in the above table, total
emissions associated with the Morongo
Reservation comprise 0.09% and 0.4%
of the VOC and NOx emissions,
respectively, associated with all sources
within the South Coast. The effect of
today’s actions relate to the stationary
source fraction of Morongo’s emissions,
which amount to 0.058 and 0.066 tons
per day of VOC and NOx, respectively
(or 21 and 24 tons per year of VOC and
NOx, respectively), and which comprise
only 0.01% and 0.009% of the VOC and
NOx emissions, respectively, within the
South Coast. Clearly, one or even
several new or modified stationary
sources within the 10 to 25 tons per year
range would have minimal or no effect
on Coachella Valley when compared to
the overall pollutant burden passing
through the Banning Pass from the
South Coast to Coachella Valley. Any
new or modified stationary source on
the Morongo Reservation with a PTE
large enough to impact Coachella Valley
would almost certainly be subject to
major source NSR and thereby subject to
the LAER and emission offset
requirements that would avoid such an
impact.

SCAQMD Comment #4: We are
concerned that EPA’s actions would
create an uneven playing field between
sources located within the Morongo
boundaries and similar nearby sources
in the South Coast Air Basin, including
the remainder of the Banning Pass.
Indeed, sources locating on Morongo
lands would also have an unfair
advantage over sources in the adjacent
Coachella Valley, because under
SCAQMD rules even minor sources of
most pollutants must obtain offsets, and
these rules apply within the Coachella
Valley. Moreover, major sources in both
areas are subject to SCAQMD’s BACT
requirement, which is at least as
stringent as federal LAER. While minor
sources are subject to potentially less
stringent BACT, and the minor source
threshold in Coachella Valley is 25 tons
per year, SCAQMD’s BACT Guidelines
for minor sources are generally the most
stringent in the nation and are
distinguished from the BACT for major
sources only in that economic and
technical feasibility may be considered.
In short, new and modified stationary
sources on either side of the Banning
Pass, as well as in the remainder of the

Banning Pass, will be subject to more
stringent standards than sources seeking
to locate on Morongo lands. We are
concerned that EPA’s proposed action
will create a ““pollution island” within
the Morongo area. Our concern is based
on real and substantial experiences in
which facilities located on Tribal lands
have created problems in the adjacent
communities. For example, EPA and
SCAQMD have taken enforcement
action against facilities located on
Cabazon Tribal land near the city of
Mecca in southeastern Riverside
County.

Response to SCAQMD Comment #4:
EPA notes that, with or without today’s
action, new or modified sources on the
Morongo Reservation are subject to the
requirements of EPA’s Indian country
NSR rule codified in CFR, Title 40, part
49 (76 FR 38748, July 1, 2011), which
are in some respects less stringent than
the corresponding requirements under
SCAQMD’s NSR rules that apply
outside Indian country in both the
South Coast and Coachella Valley.
Specifically, under EPA’s Indian
country NSR rule, emissions offsets are
not required for new or modified minor
sources. However, with respect to
control technology requirements, while
the Indian country NSR rule does not
require new or modified minor sources
to meet BACT or LAER level of control,
the rule does require EPA (or the Indian
Tribe in cases where a Tribal agency is
assisting EPA with administration of the
program through a delegation) to
conduct a case-by-case control
technology review to determine the
appropriate level of control, if any,
necessary to assure that the NAAQS are
achieved, as well as the corresponding
emission limitations for the affected
emission units at the new or modified
source. See 40 CFR 49.154(c). In
carrying out this determination, among
other considerations, EPA takes into
account “[t]ypical control technology or
other emission reduction measures used
by similar sources in surrounding
areas.” 40 CFR 49.154(c)(1)(ii). Thus,
the corresponding control technology
requirements (i.e., minor source
“BACT”’) that SCAQMD applies to
minor sources subject to its authority
would inform EPA’s determination
regarding control technology
requirements and associated emission

limitations for new or modified minor
stationary sources on the Morongo
Reservation.

Nonetheless, we recognize that our
actions today will broaden the
differences in NSR requirements in that
new or modified sources on the
Morongo Reservation with PTE between
10 and 25 tons per year of VOC or NOx
will no longer be subject to LAER and
emissions offset requirement that
otherwise would have applied. We do
not, however, foresee our actions as
resulting in the “pollution island” effect
about which SCAQMD is concerned.
First, our actions today simply restore
the major source threshold that had
applied within the Morongo Reservation
before our 2003 approval of California’s
boundary change. The only difference
between the regulatory context during
the pre-2003 period and the context that
will exist upon the effective date of
today’s action is that new or modified
stationary sources in the Banning Pass
subject to SCAQMD jurisdiction with
PTE between 10 and 25 are now subject
to major source “BACT,” which differs
from minor source “BACT” under
SCAQMD’s NSR rules, as explained by
SCAQMD above, whereas such sources
were subject to minor source “BACT”
prior to our approval of California’s
boundary change request in 2003. We
have no evidence that the Morongo
Reservation was a ‘“‘pollution island”
during the pre-2003 period when the
higher threshold applied, and the subtle
differences between then and now
described above with respect to minor
source BACT and major source BACT
under SCAQMD rules argues against the
possibility that the Morongo Reservation
will become a “pollution island” as a
result of our actions today. It is
important to note that, even with our
actions today, the applicable NSR
requirements within the Morongo
Reservation (at a 25 tons per year major
source threshold) would continue to be
among the most stringent in the nation
in keeping with today’s classification of
the Morongo Reservation as a separate
““severe’” nonattainment area for the
one-hour and 1997 ozone standards.

SCAQMD Comment #5: EPA may not
have adequate enforcement resources to
ensure ongoing compliance on Tribal
lands, even if the rules are equally
stringent. For example, examination of
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the available information indicates that
the Colmac Energy facility, which is
identified as a major source under
RCRA, was last inspected nearly 10
years ago. Tribes themselves also may
not have adequate resources to ensure
compliance. For example, in the mid-
2000’s, the Torrez-Martinez reservation
was identified as home to at least 20
illegal dumps. Health hazards were
created as a result of some of the dump
material catching fire. EPA, the federal
courts, the SCAQMD, the Tribe, and
other organizations were all involved in
attempting to resolve these issues.

Response to SCAQMD Comment #5:
EPA’s compliance and enforcement
program extends to sources subject to
EPA permitting jurisdiction, and to
oversight of sources subject to the
permitting jurisdiction of states, air
districts, and tribes (where tribes have
authority to issue such permits). The
hypothetical prospect of new or
modified stationary sources at the
Morongo Reservation, whether
permitted by EPA or by the Morongo
Tribe (if and when the Tribe is
authorized to issue such permits), will
have essentially no effect on the scope
of EPA’s nationwide compliance and
enforcement program and thus
essentially no effect on the resources
needed to adequately meet the demands
of that program. Moreover, facility
inspections, while important, represent
just one method for acquiring
information in connection with
compliance and enforcement.2
Information requests under CAA section
114, for example, represent another
method. Lastly, EPA does not believe
that compliance issues that have arisen
in the past with one tribe in any way
portend compliance issues that may
arise in the future with another tribe any
more than one state’s past actions
portend future actions taken by other
states.

SCAQMD Comment #6: We are
concerned about the potential
precedential effect of this decision.

Response to SCAQMD Comment #6:
In this action, we are determining that
our 2003 approval of California’s
request to shift the boundary between
the South Coast and Southeast Desert
eastward and thereby include the

12 To the extent that SCAQMD cites infrequent
inspections at the Colmac Energy facility as an
example of inadequate EPA enforcement resources,
EPA notes that since 1989, under a monitoring and
enforcement agreement to which SCAQMD, EPA,
and the Cabazon Band of Mission Indians are
signatories, SCAQMD has been allowed entry onto
the Cabazon Reservation to monitor and inspect the
Colmac Energy facility, and thus the frequency of
EPA inspections cited by SCAQMD bears little
relation to the extent of compliance oversight for
the Golmac facility.

Banning Pass in the South Coast was in
error as it pertains to Indian country in
the Banning Pass, and because the
Morongo Tribe is the only Tribe with
Indian country that was affected by the
eastward shift of the boundary, the
direct precedential effect of today’s
actions is quite limited. More generally,
though, our 2003 action approved a
State’s request, in effect, to expand the
area subject to more stringent CAA
requirements and conversely to shrink
the area subject to less stringent CAA
requirements. We should have
recognized at the time, but did not, that
EPA, not the State, was changing the
boundary with respect to Indian country
located within the expansion area and
thereby imposing the more stringent
CAA requirements on Indian country as
well. States rarely voluntarily request
boundary changes that increase the
stringency of requirements for their
sources in the affected area, and thus,
we have no reason to expect that similar
circumstances culminating in our 2003
action and setting the stage for today’s
actions exist elsewhere with respect to
California or other states and other
tribes. Lastly, we note that we have
previously established a number of
separate tribal air quality planning
areas, see, e.g., the separate listings for
several tribes located within Arizona
and California in 40 CFR 81.303 and 40
CFR 81.305, respectively, (i.e.,
particularly for the 1997 and 2008 eight-
hour ozone standards), and thus, today’s
action does not establish a new
precedent but rather is consistent with
previous actions.

CVAG Comment #1: The creation of a
separate air basin for the Tribe will
result in a less stringent definition of a
major source threshold for New Source
Review and may result in a lesser level
of air pollution controls as currently
established through its designation in
the South Coast Air Basin. This could
potentially result in the creation of a
“magnet” for, and give an unfair
advantage to, facilities locating at the
Morongo Reservation relative to
facilities in the adjacent areas under
State jurisdiction.

EPA Response to CVAG Comment #1:
CVAG is correct that the effect of today’s
actions will raise the applicable major
source threshold for VOC and NOx from
10 tons per year to 25 tons per year for
new or modified stationary sources to be
located on the Morongo Reservation.
This means that a new or modified
stationary source proposed on the
Morongo Reservation after the effective
date of today’s final actions with a PTE
between 10 and 25 tons per year of VOC
or NOx will not be subject to the same
control technology (i.e., lowest

achievable control technology) and
emission offset requirements that would
have applied if we did not finalize our
actions. As such, the applicable
requirements for new or modified
stationary sources on the Morongo
Reservation will return to those that
applied before EPA’s 2003 approval of
California’s boundary change request.
The applicable minimum requirements
for new or modified sources on the
Morongo Reservation will also mirror
those that apply in Coachella Valley
with respect to LAER and offsets, which
adjoins the new Morongo air quality
planning area to the east, although we
recognize that California has chosen to
go beyond statutory and regulatory
minimum requirements with respect to
other NSR requirements in both the
South Coast and Coachella Valley. We
have no evidence to suggest that the
Morongo Reservation was a “magnet”
for new emissions sources prior to our
2003 action to approve California
boundary change request, when the less
stringent major source threshold
applied, nor do we have any reason to
believe that the Reservation will become
such a “magnet” as a result of EPA’s
actions today that simply return the
Morongo Reservation to the statutory
and regulatory context that applied
prior to EPA’s 2003 action.

CVAG Comment #2: Back in January
2011, CVAG sent a letter to EPA
expressing concern regarding the
Morongo Tribe’s request for a separate
ozone nonattainment area. EPA staff
agreed to keep CVAG and SCAQMD
apprised of EPA’s actions on the Tribe’s
request but did not follow-through.
Instead, CVAG was informed of EPA’s
January 2, 2013 proposed rule through
another party. In May 2012, EPA
designated the Morongo Reservation as
a separate nonattainment area for the
2008 ozone standard. EPA is using key
findings from that decision as the basis
for their current proposed action. This
designation action was again done
without notification to or consultation
with CVAG or the SCAQMD, although
the proposed rule at 78 FR 55 stated that
this decision will be made “‘after all
necessary consultation with the Tribe
and, as appropriate, with the
involvement of other affected entities.”
In addition, in footnote 15 of the
proposed rule, it states “EPA has
consulted with the Tribe several times
about this matter.” This dangerously
“paves the way” for the proposed action
relative to the one hour and 1997 eight
hour ozone standards.

EPA Response to CVAG Comment #2:
CVAG is correct that EPA has adopted
the analysis and rationale relied upon
by EPA in establishing the Morongo
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nonattainment area for the 2008 ozone
standard in support of EPA’s proposal to
revise the boundaries of the Southeast
Desert (which includes Coachella
Valley) and the South Coast to designate
the Morongo Reservation as a separate
nonattainment area for the one-hour and
1997 eight-hour ozone standards. See
pages 55 and 56 of the proposed rule.

CVAG objects to EPA’s failure to
notify or consult with CVAG about
either the designations for the 2008
ozone standard or the actions proposed
by EPA on January 2, 2013. As to the
designations for the 2008 ozone
standard, the process is set forth in CAA
section 107 and involves (1) notification
by EPA to states of the requirement to
submit recommendations of areas to be
listed as nonattainment, attainment, or
unclassifiable; (2) submittal to EPA of
state recommendations; (3) review by
EPA of the recommendations; and (4)
notification by EPA to states of EPA’s
intention to modify any state
recommendation and provision of an
opportunity to such state to demonstrate
why such modification is inappropriate.
EPA also provided a similar process for
tribes to submit, and for EPA to review
and modify, recommendations for their
areas of Indian country. There is no
requirement that EPA notify states
concerning tribal recommendations
related to Indian country or that EPA
notify tribes of state recommendations
related to lands under state jurisdiction.

As to the proposed action to revise the
boundaries of the Southeast Desert and
South Coast to designate the Morongo
Reservation as a separate nonattainment
area for the one-hour and 1997 eight-
hour ozone standard, EPA
acknowledges that it agreed to keep
CVAG apprised of our action and failed
to follow-through prior to proposing this
action on January 2, 2013. While EPA
regrets the oversight, we note that such
notification, other than through
publication of the proposed and final
rule in the Federal Register, is not
required for the type of action that we
proposed.

In its January 7, 2011 letter to EPA,
CVAG raised two specific substantive
concerns in connection with Morongo’s
May 29, 2009 boundary change request:
(1) inclusion of the Morongo
Reservation in Coachella Valley, and
resultant use of Morongo ozone
monitoring data, could jeopardize
Coachella Valley’s ability to meet the
1997 eight-hour ozone standard by the
applicable 2019 attainment date; and (2)
inclusion of the Morongo Reservation in
Coachella Valley would impact
Coachella Valley’s ability to meet PM;o
objectives and to continue to attain
PM, 5 standards. EPA’s decision to

designate the Morongo Tribe as a
separate nonattainment area rather than
move the Reservation back into
Southeast Desert (which includes
Coachella Valley) alleviates both
specific substantive concerns raised by
CVAG in its January 7, 2011 letter to
EPA. Please see our Response to
SCAQMD Comment #3, above, for
additional analysis concerning potential
impacts on Coachella Valley of today’s
final actions.

Lastly, with respect to CVAG’s
cautionary note concerning EPA’s
consultation with the Tribe in
connection with this action, we simply
note that our proposed action, in part,
derives from a request by the Morongo
Tribe to create a separate nonattainment
ozone area for the Tribe, and thus, it is
perfectly natural and appropriate that
EPA consult with the Tribe about such
a matter prior to proposing action. EPA
would do no less for the State if
responding to a state request. EPA notes
that consultation with the Tribe is also
consistent with the government-to-
government relationship between
federally-recognized tribes and the
federal government.

CVAG Comment #3: The Coachella
Valley is exposed to frequent gusty
winds with the strongest and most
persistent winds typically occurring
immediately to the east of Banning Pass,
which is noted as a wind power
generation resource area. Given the
geographic location of the reservation,
to the Banning Pass and the Coachella
Valley, the designation will most
negatively impact the Coachella Valley’s
air quality. Located in the Southeast
Desert AQMA area, the Coachella Valley
will still be required to meet the
NAAQS whether we generate pollutants
or they are transported to our area.

EPA Response to CVAG Comment #3:
As explained in detail in EPA Response
to SCAQMD Comment #3, EPA does not
foresee any impact to air quality in
Coachella Valley as a result of EPA’s
actions to rescind our 2003 final action,
as it pertains to the Morongo
Reservation, and to revise the
boundaries of the Southeast Desert (in
which Coachella Valley is located) and
South Coast to designate the Morongo
Reservation as a separate nonattainment
area for the one-hour and 1997 eight-
hour ozone standards. Please see EPA
Response to SCAQMD Comment #3,
above.

CVAG Comment #4: The Coachella
Valley has spent decades and millions
of dollars striving to achieve attainment
for the PM ;o NAAQS and we have been
patiently awaiting redesignation of the
valley for the federal PM, standard. A

separate air quality planning area may
adversely impact our efforts.

EPA Response to CVAG Comment #4:
EPA’s actions affect designations and
classifications for the one-hour and
1997 eight-hour ozone standards. Our
actions do not affect designations or
classifications associated with any other
NAAQS. Moreover, elevated PM;, levels
in Coachella Valley, unlike the South
Coast where PM,( exceedances are due
primarily to PM;, precursor pollutants
(derived from direct emissions of VOC,
NOx and other precursors), are
“strongly tied to local fugitive dust
problems.” 13 Thus, we have no reason
to anticipate new or more frequent
exceedances of the PM;¢ standard in the
Coachella Valley due to the hypothetical
increases in precursor VOC and NOx
emissions from construction and
operation of new or modified stationary
sources on Morongo lands with PTEs
between 10 and 25 tons per year.

CVAG Comment #5: In addition to the
EPA’s proposed action, CVAG also does
not want EPA to consider any reversal
of its previous decision which moved
the Morongo Reservation from the
Southeast Desert AQMA to the South
Coast Air Basin. Such a reversal would
again adversely impact our efforts to
attain our federal air quality standards.
Since the Morongo Reservation
experiences more severe ozone air
quality than the Coachella Valley, it
needs to stay in the South Coast Air
Basin. Designations should not be made
based on adverse regulatory
consequences on the affected
constituent. Rather, designations should
be based on ambient air quality.

EPA Response to CVAG Comment #5:
In our proposed rule, we proposed to
rescind the 2003 final action, as it
pertains to the Morongo Reservation for
the one-hour ozone standard, and to
revise the boundaries of the Southeast
Desert (Coachella Valley) and South
Coast to designate the Morongo
Reservation as a separate nonattainment
area for the one-hour and 1997 eight-
hour ozone standards. Our actions
would not affect the designations or
classifications of state lands, nor would
they relocate the Morongo Reservation
back to the Southeast Desert where it
had been located prior to our 2003 final
action. Thus, the ambient ozone
conditions experienced on the Morongo
Reservation would not be relevant in
determining whether the Coachella
Valley attained, or failed to attain, the
ozone standards because only data from

13 See page 8—10 of the 2003 South Coast Air
Quality Management Plan, August 2003. EPA
approved the 2003 Coachella Valley PM;o SIP on
November 14, 2005 (70 FR 69081.)
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monitors located within Coachella
Valley would be used for that purpose.
In terms of the Coachella Valley’s
potential emissions impacts on Morongo
lands, the predominantly westerly wind
patterns place Coachella Valley
downwind of Morongo lands and thus
Coachella Valley sources do not
significantly impact Morongo ozone air
quality. For additional details, please
see page 6 of the technical support
document. With respect to the basis for
our proposed error correction and
proposed revision to the boundaries,
please see EPA Response to SCAQMD
Comment #1, above.

CVAG Comment #6: EPA does not
have sufficient resources to ensure
ongoing compliance on Indian lands or
adequate field enforcement staff to
monitor any new air quality planning
area.

EPA Response to CVAG Comment #6:
EPA’s compliance and enforcement
program extends to sources subject to
EPA permitting jurisdiction, and to
oversight of sources subject to the
permitting jurisdiction of states, air
districts, and tribes (where tribes have
authority to issue such permits). The
hypothetical prospect of new or
modified stationary sources at the
Morongo Reservation, whether
permitted by EPA or by the Morongo
Tribe (if and when approved for such
permits), will have essentially no effect
on the scope of EPA’s nationwide
compliance and enforcement program
and thus essentially no effect on the
resources needed to adequately meet the
demands of that program. Moreover,
CVAG provides no evidence that EPA
resources are inadequate at the present
time to address compliance or
enforcement issues associated with
emissions sources on the Morongo
Reservation nor does CVAG explain
how our proposed actions will result in
an increase in compliance or
enforcement costs to EPA.

Private Citizen Comment #1: The
private citizen expresses support for
SCAQMD’s and CVAG’s comments on
the proposed rule, and adds that the
proposed air quality planning area
would be small, would be dominated by
a single entity that controls its own
development process, and has major air
quality impacts in all directions
affecting large populations. Further, the
private citizen speculates that, in
contrast to the current proposal, an air
quality planning area dominated by a
single corporation, rather than a single
Tribe, would never be proposed.

EPA Response to Private Citizen
Comment #1: Please see responses
above to comments from SCAQMD and
CVAG. With respect to the size of the

proposed area and impacts to
surrounding areas, the proposed rule
takes into account the minimal amount
of emissions associated with activities
on the Morongo Reservation and
corresponding minimal contribution to
regional ozone violations and we
believe that in these circumstances it is
appropriate to assign particular weight
to the jurisdictional boundaries factor,
and it is consistent with the principles
for designations of Indian country set
forth in the Tribal Designation Policy.
See page 56 of the January 2, 2013
proposed rule. Lastly, we find the
analogy to a corporation to be
inapposite due to the fact that Tribes,
unlike corporations, are sovereign
entities and therefore have inherent
authority to control their own
development process, much like states

do.
I1I. Final Action

Under CAA section 110(k)(6), EPA is
taking final action to correct an error in
a 2003 final action that revised the
boundaries between nonattainment
areas in Southern California designated
under the CAA for the one-hour ozone
NAAQS. EPA has determined that the
Agency erred in the 2003 final action to
change the boundary of the South Coast
Air Basin, which enlarged the basin to
include all of the Banning Pass area. In
taking that action, EPA failed to
consider the presence of Indian country
(i.e., the Morongo Reservation) located
therein. EPA thus failed to consider the
status of the Indian country under the
appropriate statutory and regulatory
provisions when it evaluated and acted
upon the State’s boundary change
request. EPA believes that its error
resulted in regulatory consequences for
the Morongo Tribe that justify making a
correction. Thus, EPA is rescinding the
2003 final action, as it pertains to the
Morongo Reservation for the one-hour
ozone standard. This action does not
affect the designations and
classifications of state lands.

Second, under CAA sections
107(d)(3)(A)—(C), 301(a) and 301(d), EPA
is taking final action to revise the
boundaries of the Southeast Desert to
designate the Morongo Reservation as a
separate nonattainment area for the one-
hour ozone standard and to classify the
Morongo Reservation as “Severe-17,”
i.e., consistent with its prior
classification when it was included in
the Southeast Desert.

Third, also under CAA sections
107(d)(3)(A)—(C), 301(a) and 301(d), EPA
is taking final action to revise the
boundaries of the South Coast to
designate the Morongo Reservation as a
separate nonattainment area for the

1997 eight-hour ozone standard and to
classify the Morongo Reservation as
“Severe-17,” i.e., consistent with its
original classification when it was
included in the South Coast.14

EPA is redesignating the Morongo
Reservation as a separate air quality
planning area for the one-hour ozone
and 1997 eight-hour ozone standards
based on our conclusion that factors
such as air quality data, meteorology,
and topography do not definitively
support inclusion of the Reservation in
either the South Coast or the Southeast
Desert air quality planning areas, that
Morongo Reservation emissions sources
contribute minimally to regional ozone
concentrations, and that the
jurisdictional boundaries factor should
be given particular weight under these
circumstances.

As aresult of these final actions, the
boundaries of the Morongo
nonattainment areas for the one-hour
and 1997 eight-hour ozone standards
will be the same as those for the
Morongo nonattainment area for the
2008 ozone standard. Lastly, as of the
effective date of this action, new or
modified stationary sources proposed
for construction on the Morongo
Reservation will be subject to the NSR
major source thresholds for “severe-17"
ozone nonattainment areas, rather than
the more stringent thresholds for
“extreme” ozone nonattainment areas.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 [58 FR
51735 (October 4, 1993)], the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a

141n our proposed rule (footnote #8 at 78 FR 53),
we indicated that if we finalize our proposed action
to revise the boundaries of the South Coast to
designate the Morongo Reservation as a separate
nonattainment area for the 1997 eight-hour ozone
standard, EPA would withdraw our proposed action
to reclassify the Morongo Reservation to “‘extreme”
for the 1997 eight-hour ozone standard (74 FR
43654, August 27, 2009). (In 2010, we deferred final
reclassification with respect to the Morongo
Reservation (and the Pechanga Reservation) when
we took final action to reclassify the South Coast
for the 1997 eight-hour ozone standard (75 FR
24409, May 5, 2010).) Given today’s final action and
consistent with our statement from the proposed
rule, EPA is withdrawing our 2009 proposed
reclassification action to the extent it relates to the
Morongo Reservation in the Proposed Rules section
of this Federal Register.
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material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. Under Executive Order 12866 (58
FR 51735, October 4, 1993), this action
is not a “‘significant regulatory action”
and therefore is not subject to review by
the Office of Management and Budget.
For this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely corrects an
error in a previous rulemaking and
redesignates certain air quality planning
area boundaries, and thereby reinstates
certain CAA designations and
corresponding requirements to which
the affected area had previously been
subject.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden
means the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). An agency may not
conduct or sponsor, and a person is not
required to respond to a collection of
information unless it displays a
currently valid OMB control number.
The OMB control numbers for EPA’s

regulations in 40 CFR are listed in 40
CFR part 9.

C. Regulatory Flexibility Act (RFA)

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field. After considering
the economic impacts of today’s rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. This rule will not impose any
direct requirements on small entities.
EPA is correcting an error in a previous
rulemaking and redesignating certain air
quality planning area boundaries, and
thereby reinstating certain CAA
designations and corresponding
requirements to which the affected area
had previously been subject. This action
is intended to, among other purposes,
facilitate and support the Morongo
Tribe’s efforts to develop a tribal air
permit program by re-instating, within
the Morongo Reservation, the less-
stringent New Source Review major
source thresholds that had applied
under the area’s previous “Severe-17"
classification for the one-hour ozone
standard and by aligning the boundaries
for the Morongo nonattainment area for
all three ozone NAAQS (i.e., the one-
hour, the 1997 eight-hour and the 2008
ozone standards).

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on state, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit

analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to state, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements. Today’s
rule contains no Federal mandates
(under the regulatory provisions of Title
II of the UMRA) for state, local, or tribal
governments or the private sector. The
rule imposes no enforceable duty on any
state, local or tribal governments or the
private sector. In any event, EPA has
determined that this rule does not
contain a Federal mandate that may
result in expenditures of $100 million or
more for state, local, and tribal
governments, in the aggregate, or the
private sector in any one year. Thus,
today’s rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ‘‘substantial direct
effects on the States, on the relationship
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between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” This
action does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action would
merely correct an error in a previous
rulemaking and redesignate certain air
quality planning area boundaries, and
thereby reinstate certain CAA
designations and corresponding
requirements to which the affected area
had previously been subject, and does
not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” are defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the federal
government and Indian tribes.” Under
section 5(b) of Executive Order 13175,
EPA may not issue a regulation that has
tribal implications, that imposes
substantial direct compliance costs, and
that is not required by statute, unless
the federal government provides the
funds necessary to pay the direct
compliance costs incurred by tribal
governments, or EPA consults with
tribal officials early in the process of
developing the proposed regulation.
Under section 5(c) of Executive Order
13175, EPA may not issue a regulation
that has tribal implications and that
preempts tribal law, unless the Agency
consults with tribal officials early in the
process of developing the proposed
regulation.

EPA has concluded that this action
would have tribal implications. In 2009,
the Morongo Tribe requested that EPA
create a separate area for the Morongo

Reservation in part due to the adverse
regulatory impacts resulting from the
Agency’s 2003 boundary change action.
EPA consulted with representatives of
the Morongo Tribe prior to, and
following, the Tribe’s 2009 boundary
change request, concerning the issues
covered herein. In today’s action, EPA is
responding to the Tribe’s 2009 boundary
change request and is taking final action
that would eliminate the adverse
regulatory impacts arising from EPA’s
2003 boundary change action. As
described herein, we agree with the
Tribe that the boundary should be
corrected to reflect their concerns. This
action will neither impose substantial
direct compliance costs on tribal
governments, nor preempt tribal law.
Rather, the proposed action would
relieve the Tribe of the additional
requirements that flowed from the
boundary change and corresponding
change in CAA designations and
classifications. Thus, the requirements
of sections 5(b) and 5(c) of the Executive
Order do not apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This rule is
not subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant as defined in Executive
Order 12866, and because the Agency
does not have reason to believe the
environmental health or safety risks
addressed by this rule present a
disproportionate risk to children.

H. National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities

unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
rule does not involve establishment of
technical standards, and thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply to this action.

I. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(February 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this action
will not have disproportionately high
and adverse human health or
environmental effects on minority or
low-income populations because it does
not directly affect the level of protection
provided to human health or the
environment. In this action, EPA is
taking final action to correct an error in
a previous rulemaking and redesignate
certain air quality planning area
boundaries, and thereby reinstate
certain CAA designations and
corresponding requirements to which
the affected area had previously been
subject.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
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the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

K. Petitions for Review of this Action

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 22,
2013. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, Intergovernmental
relations, National parks, Ozone,
Wilderness areas.

Dated: September 4, 2013.

Jared Blumenfeld,
Regional Administrator,
Region IX.
40 CFR part 81 is amended as follows:

PART 81—DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

m 1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart C—[AMENDED]

m 2. Section 81.305 is amended as
follows:

m a. In the table for “California-Ozone
(1-Hour Standard)” by revising the entry

for “Los Angeles-South Coast Air Basin
Area”, by adding a new entry for
“Morongo Band of Mission Indians”
before the “Monterey Bay Area” entry,
and by adding footnotes 5 and 6;

m b. In the table for “California—1997 8-
Hour Ozone NAAQS (Primary and
Secondary)” by revising the entries for
“Los Angeles-South Coast Air Basin,
CA”, by adding a new entry for
“Morongo Band of Mission Indians”
before the “Los Angeles and San
Bernardino Counties (Western Mojave
Desert), CA” entry, and by adding
footnotes (d) and (e).

The revisions and additions read as
follows:

§81.305 California.

* * * * *

CALIFORNIA—OZONE (1-HOUR STANDARD) 4

Designated area

Designation

Classification

Date 1

Type

Date 1 Type

* *

Los Angeles-South Coast Air Basin Areas
Los Angeles County (part)

* * *

That portion of Los Angeles County which lies south and west

of a line described as follows:

1. Beginning at the Los Angeles-San Bernardino County
boundary and running west along the Township line com-
mon to Township 3 North and Township 2 North, San

Bernardino Base and Meridian;

2. then north along the range line common to Range 8 West

and Range 9 West;

3. then west along the Township line common to Township 4

North and Township 3 North;

4. then north along the range line common to Range 12 West
and Range 13 West to the southeast corner of Section 12,
Township 5 North and Range 13 West;

5. then west along the south boundaries of Sections 12, 11,
10, 9, 8, and 7, Township 5 North and Range 13 West to
the boundary of the Angeles National Forest which is col-
linear with the range line common to Range 13 West and

Range 14 West;

6. then north and west along the Angeles National Forest
boundary to the point of intersection with the Township line
common to Township 7 North and Township 6 North (point
is at the northwest corner of Section 4 in Township 6 North

and Range 14 West);

7. then west along the Township line common to Township 7

North and Township 6 North;

8. then north along the range line common to Range 15 West
and Range 16 West to the southeast corner of Section 13,
Township 7 North and Range 16 West;

9. then along the south boundaries of Sections 13, 14, 15, 16,
17, and 18, Township 7 North and Range 16 West;

10. then north along the range line common to Range 16 West
and Range 17 West to the north boundary of the Angeles
National Forest (collinear with the Township line common to
Township 8 North and Township 7 North);

11/15/90 Nonattainment ..
11/15/90 Nonattainment ..

* *

11/15/90 Extreme.
11/15/90 Extreme.
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CALIFORNIA—OZONE (1-HOUR STANDARD) 4—Continued

Designation Classification

Designated area
Date ' Type Date Type

11. then west and north along the Angeles National Forest
boundary to the point of intersection with the south boundary
of the Rancho La Liebre Land Grant;
12. then west and north along this land grant boundary to the
Los Angeles-Kern County boundary.
Orange COoUNLY ......couiiiiiiiiiee e 11/15/90 Nonattainment .. 11/15/90 Extreme.
Riverside County (Part) .......ccoovereerireerenieneseee e 11/15/90 Nonattainment .. 11/15/90 Extreme.
That portion of Riverside County which lies to the west of a
line described as follows:
1. Beginning at the Riverside-San Diego County boundary and
running north along the range line common to Range 4 East
and Range 3 East, San Bernardino Base and Meridian;
2. then east along the Township line common to Township 8
South and Township 7 South;
3. then north along the range line common to Range 5 East
and Range 4 East;
4. then west along the Township line common to Township 6
South and Township 7 South to the southwest corner of
Section 34, Township 6 South, Range 4 East;
5. then north along the west boundaries of Sections 34, 27,
22, 15, 10, and 3, Township 6 South, Range 4 East;
6. then west along the Township line common to Township 5
South and Township 6 South;
7. then north along the range line common to Range 4 East
and Range 3 East;
8. then west along the south boundaries of Sections 13, 14,
15, 16, 17, and 18, Township 5 South, Range 3 East;
9. then north along the range line common to Range 2 East
and Range 3 East to the Riverside-San Bernardino County
line.
San Bernardino County (Part) ........ccceeveererreereneeneneeseseeeseee e 11/15/90 Nonattainment .. 11/15/90 Extreme.
That portion of San Bernardino County which lies south and
west of a line described as follows:
1. Beginning at the San Bernardino-Riverside County boundary
and running north along the range line common to Range 3
East and Range 2 East, San Bernardino Base and Meridian;
2. then west along the Township line common to Township 3
North and Township 2 North to the San Bernardino-Los An-
geles County boundary.
Morongo Band of Mission Indians® ............ccccoiiiiiiiinieeee 11/15/90 Nonattainment .. 11/15/90 Severe-17.

* * * * * * *

1This d*ate is October 18, 2900 unless otherwise *noted. . . . .

4The 1-hour ozone standard is revoked effective June 15, 2005 for all areas in California. The Monterey Bay, San Diego, and Santa Barbara-
Santa Maria-Lompoc areas are maintenance areas for the 1-hour NAAQS for purposes of 40 CFR part 51, subpart X.

5Excludes Morongo Band of Mission Indians’ Indian country in Riverside County.

6 Includes Indian country of the tribe listed in this table. Information pertaining to areas of Indian country in this table is intended for CAA plan-
ning purposes only and is not an EPA determination of Indian country status or any Indian country boundary. EPA lacks the authority to establish
Indian country land status, and is making no determination of Indian country boundaries, in this table.

CALIFORNIA—1997 8-HOUR OzONE NAAQS (PRIMARY AND SECONDARY)

Designation 2 Classification

Designated area
Date? Type Date? Type

* * * * * * *

Los Angeles—South Coast Air Basin, CA:d Nonattainment ...... (3 Subpart 2/Extreme.
Los Angeles County (PArt) ......cccceieeeeeiiieee e e Nonattainment ...... (3 Subpart 2/Extreme.
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CALIFORNIA—1997 8-HOUR OzONE NAAQS (PRIMARY AND SECONDARY)—Continued

Designationa Classification

Designated area
Date ! Type Date 1 Type

That portion of Los Angeles County which lies south and west of a line de-
scribed as follows: Beginning at the Los Angeles-San Bernardino County
boundary and running west along the Township line common to Township 3
North and Township 2 North, San Bernardino Base and Meridian; then
north along the range line common to Range 8 West and Range 9 West;
then west along the Township line common to Township 4 North and Town-
ship 3 North; then north along the range line common to Range 12 West
and Range 13 West to the southeast corner of Section 12, Township 5
North and Range 13 West; then west along the south boundaries of Sec-
tions 12, 11, 10, 9, 8, and 7, Township 5 North and Range 13 West to the
boundary of the Angeles National Forest which is collinear with the range
line common to Range 13 West and Range 14 West; then north and west
along the Angeles National Forest boundary to the point of intersection with
the Township line common to Township 7 North and Township 6 North
(point is at the northwest corner of Section 4 in Township 6 North and
Range 14 West); then west along the Township line common to Township 7
North and Township 6 North; then north along the range line common to
Range 15 West and Range 16 West to the southeast corner of Section 13,
Township 7 North and Range 16 West; then along the south boundaries of
Sections 13, 14, 15, 16, 17, and 18, Township 7 North and Range 16 West;
then north along the range line common to Range 16 West and Range 17
West to the north boundary of the Angeles National Forest (collinear with
the Township line common to Township 8 North and Township 7 North);
then west and north along the Angeles National Forest boundary to the
point of intersection with the south boundary of the Rancho La Liebre Land
Grant; then west and north along this land grant boundary to the Los Ange-
les-Kern County boundary.
(=T o TR 0o TU oYUV R S PRRN Nonattainment ...... (3 Subpart 2/Extreme.
Riverside COUNtY (DAI) ....c..oiieoieiiieeieiet ettt nne eeeeebeeaenaeieeeas Nonattainment ...... (2) Subpart 2/Extreme.
That portion of Riverside County which lies to the west of a line described as
follows: Beginning at the Riverside-San Diego County boundary and run-
ning north along the range line common to Range 4 East and Range 3
East, San Bernardino Base and Meridian; then east along the Township
line common to Township 8 South and Township 7 South; then north along
the range line common to Range 5 East and Range 4 East; then west
along the Township line common to Township 6 South and Township 7
South to the southwest corner of Section 34, Township 6 South, Range 4
East; then north along the west boundaries of Sections 34, 27, 22, 15, 10,
and 3, Township 6 South, Range 4 East; then west along the Township line
common to Township 5 South and Township 6 South; then north along the
range line common to Range 4 East and Range 3 East; then west along
the south boundaries of Sections 13, 14, 15, 16, 17, and 18, Township 5
South, Range 3 East; then north along the range line common to Range 2
East and Range 3 East; to the Riverside-San Bernardino County line.
Pechanga Reservation ¢
San Bernardino County (part) ...............
That portion of San Bernardino County whicl
scribed as follows: Beginning at the San Bernardino-Riverside County
boundary and running north along the range line common to Range 3 East
and Range 2 East, San Bernardino Base and Meridian; then west along the
Township line common to Township 3 North and Township 2 North to the
San Bernardino-Los Angeles County boundary.
Morongo Band of Mission Indianse ..

Nonattainment
Nonattainment

(3) Subpart 2/Severe-17.
(3 Subpart 2/Extreme.

Subpart 2/Severe-17.

* * * * * * *

2|ncludes Indian Country located in each county or area, except as otherwise specified.

°The use of reservation boundaries for this designation is for purposes of CAA planning only and is not intended to be a federal determination of the exact bound-
aries of the reservations. Nor does the specific listing of the Tribes in this table confer, deny, or withdraw Federal recognition of any of the Tribes listed or not listed.

dExcludes Morongo Band of Mission Indians’ Indian country in Riverside County.

eIncludes Indian country of the tribe listed in this table. Information pertaining to areas of Indian country in this table is intended for CAA planning purposes only
and is not an EPA determination of Indian country status or any Indian country boundary. EPA lacks the authority to establish Indian country land status, and is mak-
ing no determination of Indian country boundaries, in this table.

1This date is June 15, 2004, unless otherwise noted.

2This date is June 4, 2010.
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[FR Doc. 2013-22873 Filed 9-20-13; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 6
RIN 0906—-AA77

Federal Tort Claims Act (FTCA)
Medical Malpractice Program
Regulations: Clarification of FTCA
Coverage for Services Provided to
Non-Health Center Patients

AGENCY: Health Resources and Services
Administration (HRSA), HHS.
ACTION: Final rule.

SUMMARY: This final rule amends the
current regulatory text of the regulations
for FTCA Coverage of Certain Grantees
and Individuals with the key text and
examples of activities that have been
determined, consistent with provisions
of the existing regulation, to be covered
by the FTCA, as previously published in
the September 25, 1995 Federal Register
Notice (September 1995 Notice).
Additionally, HRSA has added
examples of services covered under the
FTCA involving individual emergency
care provided to a non-health center
patient and updated the September 1995
Notice immunization example to
include events to immunize individuals
against infectious illnesses. The
amended regulation will supersede the
September 1995 Notice.

DATES: Effective Date: The amendments
in this final rule are effective December
23, 2013.

FOR FURTHER INFORMATION CONTACT:
Suma Nair, Director, Office of Quality
and Data, Bureau of Primary Health
Care, Health Resources and Services
Administration, U.S. Department of
Health and Human Services, 5600
Fishers Lane, Room 6A-55, Rockville,
Maryland 20857; Phone: (301) 594—
0818.

SUPPLEMENTARY INFORMATION:

A. Background

Section 224(a) of the Public Health
Service (PHS) Act (42 U.S.C. 233(a))
provides that the remedy against the
United States under the Federal Tort
Claims Act (FTCA) for damage for
personal injury, including death,
resulting from the performance of
medical, surgical, dental, or related
functions by any commissioned officer
or employee of the PHS while acting
within the scope of his office or
employment, shall be exclusive of any

other related civil action or proceeding.
The Federally Supported Health Centers
Assistance Act of 1992 (Public Law
102-501), as amended in 1995
(FSHCAA) (42 U.S.C. 233(g)—(n)),
provides that, subject to its provisions,
certain entities receiving funds under
section 330 of the PHS Act, as well as
any officers, governing board members,
employees, and certain contractors of
these entities, may be deemed by the
Secretary to be employees of the PHS for
the purposes of this medical malpractice
liability protection.

A final rule implementing Public Law
102-501 was published in the Federal
Register (60 FR 22530) on May 8, 1995,
and added a new part 6 to 42 CFR
Chapter I, Subchapter A. This rule
describes the eligible entities and the
covered individuals who are or may be
determined by the Secretary to be
within the scope of the FTCA protection
afforded by the Act.

Section 6.6, also published in the May
8, 1995 rule, describes acts and
omissions that are covered by FSHCAA
(covered activities or covered services).
The language of subsection 6.6(d)
matches the statutory criteria that may
support a determination of coverage for
services provided to individuals who
are not patients of the covered entity.

Subsection 6.6(e) provides examples
of situations within the scope of
subsection 6.6(d). Questions were
raised, however, about the specific
situations encompassed by 6.6(d) and
6.6(e) and about the process for the
Secretary to make the determinations
provided by those subsections. In
response, HRSA decided that it would
be impractical and burdensome to
require a separate application and
determination of coverage for certain
situations described in the examples set
forth in 6.6(e), as further discussed in
the September 1995 Notice (60 FR
49417). For those situations, it was
determined that the activities described
in the September 1995 Notice are
covered under 42 CFR 6.6(d) without
the need for a separate application, so
long as other requirements for coverage
are met, such as a determination that the
entity is a covered entity, a
determination that the individual is a
covered individual, and a determination
that the acts or omissions by those
individuals occur within the scope of
employment.

B. Notice of Proposed Rulemaking

HRSA published a Notice of Proposed
Rulemaking (NPRM) on February 28,
2011. The NPRM proposed:

(1) To replace the current regulatory
text at 42 CFR 6.6(e) of the regulations
at 42 CFR part 6 (“FTCA Coverage of

Certain Grantees and Individuals’’) with
key text and examples of activities that
have been determined, consistent with
provisions of the existing regulation, to
be covered by FTCA, as previously
published in the September 1995
Notice, in 42 CFR 6.6(e);

(2) To update the “Immunization
Campaign” example to clarify that this
covered situation includes events to
immunize individuals against infectious
illnesses and does not limit coverage to
childhood vaccinations; and

(3) To add the following new example
as subsection 6.6(e)(4) to set forth its
determination of FTCA coverage for
services rendered to non-health center
patients in certain individual emergency
situations. This addition is expected to
provide assurance of FTCA coverage in
these situations and encourage
reciprocal assistance by non-health
center clinicians for health center
patients in similar emergencies.

C. Comments in Response to the NPRM

HRSA received comments from 12
organizations and individuals in
response to the NPRM. All of the
comments submitted were in favor of
the proposed rule. The major comments
are summarized as follows:

(1) Clarify whether health centers that
participate in health fairs are covered:
Several commentators requested that
HRSA modify Paragraph 6.6(e)(1)(iii) to
clarify that health centers that conduct
or participate in health fairs are
covered.

(2) Clarify whether health centers that
participate in immunization campaigns
are covered:

Several commentators requested that
HRSA modify paragraph 6.6(e)(1)(iv),
Immunization Campaigns, to clarify that
health centers that conduct or
participate in immunization campaigns
are covered.

(3) Amend the proposed new
paragraph 6.6(e)(4), addressing
individual emergency situations, by
adding the term “urgent situations,” and
the phrase, “as determined by the health
center provider at the scene of the
incident:”

Several commentators requested that
HRSA modify proposed paragraph
6.6(e)(4) to include urgent situations
and to more clearly define what would
constitute an emergency or urgent
situation. Additionally, commentators
requested that the phrase, “as
determined by the health center
provider at the scene of the incident,”
also be added to 6.6 (e)(4).

(4) Clarify, define, and/or delete the
term “‘after hours” in paragraph
6.6(e)(3):
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Several commentators requested that
HRSA provide clarification or define the
term “after hours” utilized in paragraph
6.6(e)(3), “Coverage-Related Activities.”
(5) Set forth a presumption of FTCA
coverage for all services within an
approved scope of project:
Several commentators requested that
HRSA assert a presumption of coverage
for all providers’ services and activities
included within the health center’s
federally approved scope of project.

D. Agency Analysis and Decision

(1) Clarify whether health centers that
participate in health fairs are covered:
HRSA concurs with the comment and
will add the phrase “or participate in”
to paragraph 6.6(e)(1)(iii) of the final
rule. The paragraph will therefore read
‘““Health Fairs: On behalf of the health
center, health center staff conduct or
participate in an event to attract
community members for purposes of
performing health assessments. Such
events may be held in the health center,
outside on its grounds, or elsewhere in
the community.”

(2) Clarity whether health centers that
participate in immunization campaigns
are covered:

HRSA concurs with the comment and
will add the phrase “or participate in”
to example 6.6(e)(1)(iv) of the final rule.
The paragraph will therefore read,
“Immunization Campaign: On behalf of
the health center, health center staff
conduct or participate in an event to
immunize individuals against infectious
illnesses. Such events may be held in
the health center, outside on its
grounds, or elsewhere in the
community.”

(3) Add to the proposed new
paragraph 6.6(e)(4), addressing
individual emergency situations, the
term ‘‘urgent situations,” and the phase,
““as determined by the health center
provider at the scene of the incident:”
HRSA has considered the statutory
language, its regulatory implementation,
and the legislative history of the
FSHCAA and is declining to adopt
additional recommendations at this
time, as these additions appear to
substantially change the scope of the
proposed regulation and introduce
novel legal issues that were not
intended by, and have not been fully
addressed by, this rulemaking process.

(4) Clarity, define, and/or delete the
term “‘after hours” in paragraph
6.6(e)(3):

HRSA has considered the statutory
language, its regulatory implementation,
and the legislative history of the
FSHCAA and is declining to adopt
additional recommendations at this

time, as these additions appear to
substantially change the scope of the
proposed regulation and introduce
novel legal issues that were not
intended by, and have not been fully
addressed by, this rulemaking process.
The original scope of this rule was to
add an emergency situations example
and to align the original immunization
campaign example’s language with
HRSA'’s historical interpretation of that
specific example. It is not within the
scope of this rule, nor was it the
intention of HRSA, to make substantial
and material changes to other well-
established examples that were
congressionally approved. Moreover, it
is not within the scope of this rule, nor
was it HRSA’s intention, to modify and
expand the other examples beyond
HRSA’s historical interpretation of the
established examples.

(5) Set forth a presumption of FTCA
coverage for all services within the
federally approved scope of project:
HRSA declines to incorporate the
suggested language, as the authorizing
legislation, the FSHCAA, section
224(g)—(n) of the Public Health Service
Act (42 U.S.C. 233(g)—(n)), does not
expressly confer authority on the
Secretary to extend such a presumption,
and the addition of such a presumption
introduces novel legal issues that were
not intended by, and have not been fully
addressed by, this rulemaking process.

Federalism

HRSA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. HRSA has
determined that the final rule does not
contain policies that have substantial
direct effects on the states, the
relationship between the national
government and the states, or the
distribution of power and
responsibilities among the various
levels of government. Accordingly,
HRSA has concluded that the final rule
does not contain policies that have
federalism implications as defined in
the Executive Order and, consequently,
a federalism summary impact statement
is not required.

Other Impacts

HRSA has examined the impacts of
the final rule under Executive Order
12866, the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4).

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential

economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). This
rule is not economically significant
under section 3(f) of Executive Order
12866 and is not being treated as a
“significant regulatory action” under
section 3(f). Accordingly, the rule has
not been reviewed by the Office of
Management and Budget.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because this final rule simply
updates an existing regulation to add
further details to the description of
certain situations that are covered by the
FTCA, and because such coverage is
provided for under federal law, HRSA
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any federal mandate that may
result in the expenditure by state, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” HRSA does not expect
this final rule to result in any one-year
expenditure that would meet or exceed
this amount.

Paperwork Reduction Act

There are no new requirements for
information collection associated with
this amendment.

List of Subjects in 42 CFR Part 6

Emergency medical services, Health
care, Health facilities, Tort claims.

Dated: September 12, 2013.
Mary K. Wakefield,
Administrator, Health Resources and Services
Administration.
Approved: September 16, 2013.
Kathleen Sebelius,
Secretary.

In consideration of the foregoing, the
Department Health and Human Services
(HHS), Health Resources and Services
Administration (HRSA) amends 42 CFR
part 6 as follows:

PART 6—FEDERAL TORT CLAIMS
ACT COVERAGE OF CERTAIN
GRANTEES AND INDIVIDUALS

m 1. The authority citation for part 6
continues to read as follows:
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Authority: Sections 215 and 224 of the
Public Health Service Act, 42 U.S.C. 216 and
233.

m 2. Amend § 6.6 by adding paragraph
(e)(4) to read as follows:

§6.6 Covered acts and omissions.
* * * * *

(e) * x %

(4) For the specific activities
described in this paragraph (e)(4), when
carried out by an entity (and its eligible
personnel) that has been covered under
paragraph (c) of this section, the
Department has determined that
coverage is provided under paragraph
(d) of this section, without the need for
specific application for an additional
coverage determination under paragraph
(d) of this section, if the activity or
arrangement in question fits squarely
within these descriptions; otherwise,
the health center should seek a
particularized determination of
coverage.

(i) Community-Wide Interventions.
(A) School-Based Clinics: Health center
staff provide primary and preventive
health care services at a facility located
in a school or on school grounds. The
health center has a written affiliation
agreement with the school.

(B) School-Linked Clinics: Health
center staff provide primary and
preventive health care services, at a site
not located on school grounds, to
students of one or more schools. The
health center has a written affiliation
agreement with each school.

(C) Health Fairs: On behalf of the
health center, health center staff
conduct or participate in an event to
attract community members for
purposes of performing health
assessments. Such events may be held
in the health center, outside on its
grounds, or elsewhere in the
community.

(D) Immunization Campaigns: On
behalf of the health center, health center
staff conduct or participate in an event
to immunize individuals against
infectious illnesses. The event may be
held at the health center, schools, or
elsewhere in the community.

(E) Migrant Camp Outreach: Health
center staff travel to a migrant
farmworker residence camp to conduct
intake screening to determine those in
need of clinic services (which may
mean health care is provided at the time
of such intake activity or during
subsequent clinic staff visits to the
camp).

(F) Homeless Outreach: Health center
staff travel to a shelter for homeless
persons, or a street location where
homeless persons congregate, to
conduct intake screening to determine

those in need of clinic services (which
may mean health care is provided at the
time of such intake activity or during
subsequent clinic staff visits to that
location).

(ii) Hospital-Related Activities.
Periodic hospital call or hospital
emergency room coverage is required by
the hospital as a condition for obtaining
hospital admitting privileges. There
must also be documentation for the
particular health care provider that this
coverage is a condition of employment
at the health center.

(iii) Coverage-Related Activities. As
part of a health center’s arrangement
with local community providers for
after-hours coverage of its patients, the
health center’s providers are required by
their employment contract to provide
periodic or occasional cross-coverage for
patients of these providers.

(iv) Coverage in Certain Individual
Emergencies. A health center provider is
providing or undertaking to provide
covered services to a health center
patient within the approved scope of
project of the center, or to an individual
who is not a patient of the health center
under the conditions set forth in this
rule, when the provider is then asked,
called upon, or undertakes, at or near
that location and as the result of a non-
health center patient’s emergency
situation, to temporarily treat or assist
in treating that non-health center
patient. In addition to any other
documentation required for the original
services, the health center must have
documentation (such as employee
manual provisions, health center
bylaws, or an employee contract) that
the provision of individual emergency
treatment, when the practitioner is
already providing or undertaking to
provide covered services, is a condition
of employment at the health center.

[FR Doc. 2013-22993 Filed 9-20-13; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 20

[Docket No. FWS-HQ-MB-2013-0057;
FF09M21200-134-FXMB1231099BPPO]

RIN 1018-AY87
Migratory Bird Hunting; Late Seasons

and Bag and Possession Limits for
Certain Migratory Game Birds

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: This rule prescribes the
hunting seasons, hours, areas, and daily
bag and possession limits for general
waterfowl seasons and those early
seasons for which States previously
deferred selection. Taking of migratory
birds is prohibited unless specifically
provided for by annual regulations. This
rule permits the taking of designated
species during the 2013—14 season.

DATES: This rule is effective on
September 21, 2013.

ADDRESSES: You may inspect comments
received on the migratory bird hunting
regulations during normal business
hours at the Service’s office in room
4107, Arlington Square Building, 4501
N. Fairfax Drive, Arlington, VA. You
may obtain copies of referenced reports
from the street address above, or from
the Division of Migratory Bird
Management’s Web site at http://
www.fws.gov/migratorybirds/, or at
http://www.regulations.gov at Docket
No. FWS-HQ-MB-2013-0057.

FOR FURTHER INFORMATION CONTACT: Ron
W. Kokel, Division of Migratory Bird
Management, U.S. Fish and Wildlife
Service, (703) 358—-1714.

SUPPLEMENTARY INFORMATION:
Regulations Schedule for 2013

On April 9, 2013, we published in the
Federal Register (78 FR 21200) a
proposal to amend 50 CFR part 20. The
proposal provided a background and
overview of the migratory bird hunting
regulations process, and addressed the
establishment of seasons, limits, and
other regulations for hunting migratory
game birds under §§ 20.101 through
20.107, 20.109, and 20.110 of subpart K.
Major steps in the 2013—-14 regulatory
cycle relating to open public meetings
and Federal Register notifications were
also identified in the April 9 proposed
rule. Further, we explained that all
sections of subsequent documents
outlining hunting frameworks and
guidelines were organized under
numbered headings. Subsequent
documents will refer only to numbered
items requiring attention. Therefore, it is
important to note that we omit those
items requiring no attention, and
remaining numbered items might be
discontinuous or appear incomplete.

On June 14, 2013, we published in the
Federal Register (78 FR 35844) a second
document providing supplemental
proposals for early- and late-season
migratory bird hunting regulations. The
June 14 supplement also provided
detailed information on the 2013-14
regulatory schedule and announced the
Service Regulations Committee (SRC)
and Flyway Council meetings.
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On June 19 and 20, 2013, we held
open meetings with the Flyway Council
Consultants where the participants
reviewed information on the current
status of migratory shore and upland
game birds and developed
recommendations for the 2013-14
regulations for these species plus
regulations for migratory game birds in
Alaska, Puerto Rico, and the Virgin
Islands; special September waterfowl
seasons in designated States; special sea
duck seasons in the Atlantic Flyway;
and extended falconry seasons. In
addition, we reviewed and discussed
preliminary information on the status of
waterfowl as it relates to the
development and selection of the
regulatory packages for the 2013-14
regular waterfowl seasons.

On July 26, 2013, we published in the
Federal Register (78 FR 45376) a third
document specifically dealing with the
proposed frameworks for early-season
regulations. On August 23, 2013, we
published in the Federal Register (78
FR 52658) a final rule that contained
final frameworks for early migratory
bird hunting seasons from which
wildlife conservation agency officials
from the States, Puerto Rico, and the
Virgin Islands selected early-season
hunting dates, hours, areas, and limits.
Subsequently, on August 28, 2013, we
published a final rule in the Federal
Register (78 FR 53200) amending
subpart K of title 50 CFR part 20 to set
hunting seasons, hours, areas, and limits
for early seasons.

On July 31-August 1, 2013, we held
open meetings with the Flyway Council
Consultants at which the participants
reviewed the status of waterfowl and
developed recommendations for the
2013-14 regulations for these species.
Proposed hunting regulations were
discussed for late seasons. We
published the proposed frameworks for
late-season regulations (primarily
hunting seasons that start after the
Saturday nearest September 24 and
most waterfowl seasons not already
established) in an August 22, 2013,
Federal Register (78 FR 52338). We
published final late-season frameworks
for migratory game bird hunting
regulations, from which State wildlife
conservation agency officials selected
late-season hunting dates, hours, areas,
and limits for 2013-14, in a late
September 2013, Federal Register.

The final rule described here is the
final in the series of proposed,
supplemental, and final rulemaking
documents for migratory game bird
hunting regulations for 2013—14 and
deals specifically with amending
subpart K of 50 CFR part 20. It sets
hunting seasons, hours, areas, and limits

for species subject to late-season
regulations and those for early seasons
that States previously deferred.

National Environmental Policy Act
(NEPA)

The programmatic document,
“Second Final Supplemental
Environmental Impact Statement:
Issuance of Annual Regulations
Permitting the Sport Hunting of
Migratory Birds (EIS 20130139),” filed
with the Environmental Protection
Agency (EPA) on May 24, 2013,
addresses NEPA compliance by the
Service for issuance of the annual
framework regulations for hunting of
migratory game bird species. We
published a notice of availability in the
Federal Register on May 31, 2013 (78
FR 32686), and our Record of Decision
on July 26, 2013 (78 FR 45376). We also
address NEPA compliance for waterfowl
hunting frameworks through the annual
preparation of separate environmental
assessments, the most recent being
“Duck Hunting Regulations for 2013—
14,” with its corresponding August 19,
2013, finding of no significant impact.
In addition, an August 1985
environmental assessment entitled
“Guidelines for Migratory Bird Hunting
Regulations on Federal Indian
Reservations and Ceded Lands” is
available from the address indicated
under the caption FOR FURTHER
INFORMATION CONTACT.

Endangered Species Act Consideration

Section 7 of the Endangered Species
Act of 1973, as amended (16 U.S.C. 1531
et seq.), provides that, ‘““The Secretary
shall review other programs
administered by him and utilize such
programs in furtherance of the purposes
of this Act” (and) shall “insure that any
action authorized, funded, or carried out

. . is not likely to jeopardize the
continued existence of any endangered
species or threatened species or result in
the destruction or adverse modification
of [critical] habitat. . . .” Consequently,
we conducted formal consultations to
ensure that actions resulting from these
regulations would not likely jeopardize
the continued existence of endangered
or threatened species or result in the
destruction or adverse modification of
their critical habitat. Findings from
these consultations are included in a
biological opinion, which concluded
that the regulations are not likely to
jeopardize the continued existence of
any endangered or threatened species.
Additionally, these findings may have
caused modification of some regulatory
measures previously proposed, and the
final frameworks reflect any such
modifications. Our biological opinions

resulting from this section 7
consultation are public documents
available for public inspection at the
address indicated under ADDRESSES.

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) will review all significant
rules. OIRA has reviewed this rule and
has determined that this rule is
significant because it would have an
annual effect of $100 million or more on
the economy.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

An economic analysis was prepared
for the 2013—14 season. This analysis
was based on data from the 2011
National Hunting and Fishing Survey,
the most recent year for which data are
available (see discussion in Regulatory
Flexibility Act section below). This
analysis estimated consumer surplus for
three alternatives for duck hunting
(estimates for other species are not
quantified due to lack of data). The
alternatives are (1) issue restrictive
regulations allowing fewer days than
those issued during the 2012-13 season,
(2) issue moderate regulations allowing
more days than those in alternative 1,
and (3) issue liberal regulations
identical to the regulations in the 2012-
13 season. For the 2013—14 season, we
chose Alternative 3, with an estimated
consumer surplus across all flyways of
$317.8—-$416.8 million. We also chose
alternative 3 for the 2009-10, the 2010-
11, the 2011-12, and the 2012-13
seasons. The 2013—14 analysis is part of
the record for this rule and is available
at http://www.regulations.gov at Docket
No. FWS-HQ-MB-2013-0057.

Regulatory Flexibility Act

The annual migratory bird hunting
regulations have a significant economic
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impact on substantial numbers of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). We analyzed
the economic impacts of the annual
hunting regulations on small business
entities in detail as part of the 1981 cost-
benefit analysis. This analysis was
revised annually from 1990-95. In 1995,
the Service issued a Small Entity
Flexibility Analysis (Analysis), which
was subsequently updated in 1996,
1998, 2004, 2008, and 2013. The
primary source of information about
hunter expenditures for migratory game
bird hunting is the National Hunting
and Fishing Survey, which is conducted
at 5-year intervals. The 2013 Analysis
was based on the 2011 National Hunting
and Fishing Survey and the U.S.
Department of Commerce’s County
Business Patterns, from which it was
estimated that migratory bird hunters
would spend approximately $1.5 billion
at small businesses in 2013. Copies of
the Analysis are available upon request
from the Division of Migratory Bird
Management (see FOR FURTHER
INFORMATION CONTACT) or from our Web
site at http://www.fws.gov/
migratorybirds/
NewReportsPublications/Special Topics/
SpecialTopics.html#HuntingRegs or at
http://www.regulations.gov at Docket
No. FWS-HQ-MB-2013-0057.

Small Business Regulatory Enforcement
Fairness Act

This rule is a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
For the reasons outlined above, this rule
will have an annual effect on the
economy of $100 million or more.
However, because this rule establishes
hunting seasons, we are not deferring
the effective date under the exemption
contained in 5 U.S.C. 808(1).

Paperwork Reduction Act

This final rule does not contain any
new information collection that requires
approval under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). We may not conduct or sponsor
and you are not required to respond to
a collection of information unless it
displays a currently valid OMB control
number. OMB has reviewed and
approved the information collection
requirements associated with migratory
bird surveys and assigned the following
OMB control numbers:

¢ 1018-0010—Mourning Dove Call
Count Survey (expires 4/30/2015).

e 1018-0019—North American
Woodcock Singing Ground Survey
(expire 4/30/2015).

e 1018-0023—Migratory Bird
Surveys (expires 4/30/2014). Includes

Migratory Bird Harvest Information
Program, Migratory Bird Hunter
Surveys, Sandhill Crane Survey, and
Parts Collection Survey.

Unfunded Mandates Reform Act

We have determined and certify, in
compliance with the requirements of the
Unfunded Mandates Reform Act, 2
U.S.C. 1502 et seq., that this rulemaking
will not impose a cost of $100 million
or more in any given year on local or
State government or private entities.
Therefore, this rule is not a ““significant
regulatory action” under the Unfunded
Mandates Reform Act.

Civil Justice Reform—Executive Order
12988

The Department, in promulgating this
rule, has determined that this rule will
not unduly burden the judicial system
and that it meets the requirements of
sections 3(a) and 3(b)(2) of Executive
Order 12988.

Takings Implication Assessment

In accordance with Executive Order
12630, this rule, authorized by the
Migratory Bird Treaty Act (16 U.S.C.
703-711), does not have significant
takings implications and does not affect
any constitutionally protected property
rights. This rule will not result in the
physical occupancy of property, the
physical invasion of property, or the
regulatory taking of any property. In
fact, this rule allows hunters to exercise
otherwise unavailable privileges and,
therefore, reduce restrictions on the use
of private and public property.

Energy Effects—Executive Order 13211

Executive Order 13211 requires
agencies to prepare Statements of
Energy Effects when undertaking certain
actions. While this rule is a significant
regulatory action under Executive Order
12866, it is not expected to adversely
affect energy supplies, distribution, or
use. Therefore, this action is not a
significant energy action and no
Statement of Energy Effects is required.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated possible effects on Federally-
recognized Indian tribes and have
determined that there are no effects on
Indian trust resources. However, in the
April 9 Federal Register, we solicited
proposals for special migratory bird
hunting regulations for certain Tribes on

Federal Indian reservations, off-
reservation trust lands, and ceded lands
for the 2013—14 migratory bird hunting
season. The resulting proposals were
contained in a separate August 2, 2013,
proposed rule (78 FR 47136). By virtue
of these actions, we have consulted with
Tribes affected by this rule.

Federalism Effects

Due to the migratory nature of certain
species of birds, the Federal
Government has been given
responsibility over these species by the
Migratory Bird Treaty Act. We annually
prescribe frameworks from which the
States make selections regarding the
hunting of migratory birds, and we
employ guidelines to establish special
regulations on Federal Indian
reservations and ceded lands. This
process preserves the ability of the
States and tribes to determine which
seasons meet their individual needs.
Any State or Indian tribe may be more
restrictive than the Federal frameworks
at any time. The frameworks are
developed in a cooperative process with
the States and the Flyway Councils.
This process allows States to participate
in the development of frameworks from
which they will make selections,
thereby having an influence on their
own regulations. These rules do not
have a substantial direct effect on fiscal
capacity, change the roles or
responsibilities of Federal or State
governments, or intrude on State policy
or administration. Therefore, in
accordance with Executive Order 13132,
these regulations do not have significant
federalism effects and do not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

Regulations Promulgation

The rulemaking process for migratory
game bird hunting must, by its nature,
operate under severe time constraints.
However, we intend that the public be
given the greatest possible opportunity
to comment. Thus, when the
preliminary proposed rulemaking was
published, we established what we
believed were the longest periods
possible for public comment. In doing
this, we recognized that, when the
comment period closed, time would be
of the essence. That is, if there were a
delay in the effective date of these
regulations after this final rulemaking,
States would have insufficient time to
select season dates and limits; to
communicate those selections to us; and
to establish and publicize the necessary
regulations and procedures to
implement their decisions. We find that
“good cause” exists, within the terms of
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5 U.S.C. 553(d)(3) of the Administrative
Procedure Act, and therefore, under
authority of the Migratory Bird Treaty
Act (July 3, 1918), as amended (16
U.S.C. 703-711), these regulations will
take effect less than 30 days after
publication. Accordingly, with each
conservation agency having had an
opportunity to participate in selecting
the hunting seasons desired for its State
or Territory on those species of
migratory birds for which open seasons
are now prescribed, and consideration
having been given to all other relevant
matters presented, certain sections of
title 50, chapter I, subchapter B, part 20,
subpart K, are hereby amended as set
forth below.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

Dated: September 12, 2013.

Rachel Jacobson,
Principal Assistant Deputy Secretary for Fish
and Wildlife and Parks.

For the reasons set out in the
preamble, title 50, chapter I, subchapter

B, part 20, subpart K of the Code of
Federal Regulations is amended as
follows:

PART 20—[AMENDED]

m 1. The authority citation for part 20
continues to read as follows:

Authority: Migratory Bird Treaty Act, 40
Stat. 755, 16 U.S.C. 703-712; Fish and
Wildlife Act of 1956, 16 U.S.C. 742a—j; Pub.
L. 106-108, 113 Stat. 1491, Note Following
16 U.S.C. 703.

Note: The following annual regulations
provided for by §§20.104, 20.105, 20.106,
20.107, and 20.109 of 50 CFR part 20 will not
appear in the Code of Federal Regulations
because of their seasonal nature.

m 2. Section 20.104 is amended by:
m a. Revising the introductory
paragraphs;
m b. Adding entries for the following
States in alphabetical order to the table;
m c. Revising footnotes (1), (2), and (6)
following the table; and
m d. Adding footnotes (19) and (20)
following the table.

The revisions and additions read as
follows:

§20.104 Seasons, limits, and shooting
hours for rails, woodcock, and common
shipe.

Subject to the applicable provisions of
the preceding sections of this part, areas
open to hunting, respective open
seasons (dates inclusive), shooting and
hawking hours, and daily bag and
possession limits for the species
designated in this section are prescribed
as follows:

Shooting and hawking hours are one-
half hour before sunrise until sunset,
except as otherwise restricted by State
regulations. Area descriptions were
published in the August 22, 2013 (78 FR
52338) and August 23, 2013 (78 FR
52658), Federal Registers.

CHECK STATE REGULATIONS FOR
ADDITIONAL RESTRICTIONS AND
DELINEATIONS OF GEOGRAPHICAL
AREAS. SPECIAL RESTRICTIONS MAY
APPLY ON FEDERAL AND STATE
PUBLIC HUNTING AREAS AND
FEDERAL INDIAN RESERVATIONS.

Note: The following seasons are in addition
to the seasons published previously in the
August 28, 2013, Federal Register (78 FR
53200).

Sora and Virginia rails Clapper & King rails Woodcock Common snipe
Daily bag limit .........ccceeneeee. 25 (1) 15 (2) 3 8
Possession limit ................... 75 (1) 45 (2) 9 24
ATLANTIC FLYWAY
Massachusetts (6) ......c......... Sept. 2-Nov. 9 ....coeiieeee Closed ......ooveviiiiiiiieeiee Oct. 2—Oct. 26 & Oct. Sept. 2-Dec. 16.
28-Nov. 16.
MISSISSIPPI FLYWAY
Louisiana
West Zone ......ccccoceeneee. Sept. 14-Sept. 29 & Nov. 9— Sept. 14—Sept. 29 & Nov. 9— Dec. 18-Jan. 31 ........... Nov. 9-Dec. 15 & Dec.
Jan. 1. Jan. 1. 21-Feb. 28.
East Zone ..o Sept. 14-Sept. 29 & Nov. 9— Sept. 14-Sept. 29 & Nov. 9— Dec. 18-Jan. 31 .......... Nov. 9-Dec. 8 & Dec.
Jan. 1. Jan. 1. 14—Feb. 28.
Coastal Zone ................. Sept. 14-Sept. 29 & Nov. 9— Sept. 14—Sept. 29 & Nov. 9— Dec. 18-Jan. 31 ........... Nov. 2-Dec. 1 & Dec.
Jan. 1. Jan. 1. 14—Feb. 28.
Tennessee
Reelfoot Zone ............... Nov. 16-Nov. 17 & Nov. 30— Closed .......cccocoeveieerivrcieennn. Oct. 26-Dec. 9 ............. Nov. 14-Feb. 28.
Jan. 26.
State Zone .......cccceeee. Nov. 28-Jan. 26 ................... Closed ....ccoveveiieiieieeiiee Oct. 26-Dec. 9 ............. Nov. 14-Feb. 28.
Wisconsin
North Zone .................... Sept. 21-Nov. 19 ..o, Closed ....oocvveveniiieeeeee Sept. 21-Nov. 4 ........... Sept. 21-Nov. 19.
South Zone .......ccccc...... Sept. 28-Oct. 6 & Oct. 12— Closed .....cooeveieeiiiiieeiiee Sept. 21-Nov. 4 .......... Sept. 28-Oct. 6 & Oct.
Dec. 1. 12-Dec. 1.
Miss. River Zone ........... Sept. 21-Sept. 29 & Oct. Closed .....cooeveieeiiiiieeiiee Sept. 21-Nov. 4 ........... Sept. 21-Sept. 29 &
12-Dec. 1. Oct. 12-Dec. 1
PACIFIC FLYWAY
Arizona (19)
North Zone .........ccceeee. Closed .....cocevvveiieeeeeeee Closed ....cccooveviieeiiiiieeieee Closed .....cccooovvriieeninennns Oct. 4-Jan. 12.
South Zone ........cccc...... Closed .....ccoooeeiiiiiieiieeeee Closed ....ccoveviiieiiiieeiiee Closed ......ccoevvvenervenne Oct. 18-Jan. 26.
California Closed .....cocvvveeiieeeeeeeene Closed .....ccooeviiieniiieeieee Closed .....cccooeviriieeninennns Oct. 19-Feb. 2.

Idaho
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Sora and Virginia rails

Clapper & King rails

Woodcock Common snipe

Nevada
Northeast Zone ............. Closed ............
Northwest Zone ............. Closed ............
South Zone (20) ............ Closed ............
Oregon
Zone 1 v, Closed ............
ZONE 2 oo, Closed ............
Washington
East Zone ........cueenne. Closed ............
West Zone ......ccccceeuvenene Closed ............

Oct. 5-Jan. 17.
Oct. 12-Jan. 24.
Oct. 12—Jan. 24.

...................... Closed ......ccccceevvevvirciveceeee. Closed ... Sept. 21-Oct. 30 &
Nov. 2—-Jan. 5.
...................... Closed .........cccevvveeeeeeecenneeee. Closed ... Oct. 12—Oct. 30 & Nov.
2—-Jan. 26.
...................... Closed .........cccecvveeeeeeeeceneee.. Closed ... Oct. 12—Oct. 30 & Nov.
2—-Jan. 26.
...................... Closed ......ccccceceevevecveevenneene. Closed .......ooeeeveeeeneee... Nov. 2—Feb. 16.
...................... Closed .........cceeveeeeeeeeennneee.. Closed .............ueeeeeeee.... Oct. 5-Dec. 1 & Dec.
4—Jan. 19.
...................... Closed .......c.cceecvveecveeeeceeee.. Closed ........ooeeeevveeneee.. Oct. 12—Oct. 16 & Oct.
19-Jan. 26.
...................... Closed ........ccceeecvveecveeeecneee.. Closed ........ooeeeevveeneee.. Oct. 12—Oct. 16 & Oct.
19-Jan. 26.

(1) The bag and possession limits for sora and Virginia rails apply singly or in the aggregate of these species.
(2) All bag and possession limits for clapper and king rails apply singly or in the aggregate of the two species and, unless otherwise specified,
the limits are in addition to the limits on sora and Virginia rails in all States. In Connecticut, Delaware, Maryland, and New Jersey, the limits for

clapper and king rails are 10 daily and 30 in possession.

*

* *

(19) In Arizona, Ashurst Lake in Unit 5B is closed to common snipe hunting.
(20) In Nevada, the snipe season for the Clarke County portion of the South Zone is only open November 2 to January 26.

m 3. Section 20.105 is amended as
follows:

m a. By revising the introductory
paragraphs;

m b. In paragraph (a), by adding entries
for the following States in alphabetical
order to the table, and by adding
footnote (3) following the table;

m c. In paragraph (b), by revising the
introductory text, by adding entries for
the following States in alphabetical
order to the table, by revising the note
following the table, and by adding
footnote (4) following the table;

m d. By revising paragraph (e); and

m e. In paragraph (f), by revising the
introductory text, by adding entries for
the following States in alphabetical
order to the table, by revising footnotes
(1) and (4) following the table, and by

adding footnotes (8), (9), (10), and (11)
following the table.

The revisions and additions read as
follows:

§20.105 Seasons, limits, and shooting
hours for waterfowl, coots, and gallinules.

Subject to the applicable provisions of
the preceding sections of this part, areas
open to hunting, respective open
seasons (dates inclusive), shooting and
hawking hours, and daily bag and
possession limits for the species
designated in this section are prescribed
as follows:

Shooting and hawking hours are one-
half hour before sunrise until sunset,
except as otherwise restricted by State
regulations.

Area descriptions were published in
the August 22, 2013 (78 FR 52338) and

* *

(6) In Massachusetts, the sora rail limits are 5 daily and 15 in possession; the Virginia rail limits are 10 daily and 30 in possession.

August 23, 2013 (78 FR 52658), Federal
Registers.

CHECK STATE REGULATIONS FOR
ADDITIONAL RESTRICTIONS AND
DELINEATIONS OF GEOGRAPHICAL
AREAS. SPECIAL RESTRICTIONS MAY
APPLY ON FEDERAL AND STATE
PUBLIC HUNTING AREAS AND
FEDERAL INDIAN RESERVATIONS.

(a) Common Moorhens and Purple
Gallinules (Atlantic, Mississippi, and
Central Flyways)

Note: The following seasons are in addition
to the seasons published previously in the
August 28, 2013, Federal Register (78 FR
53200). The zones named in this paragraph
are the same as those used for setting duck
seasons.

Limits
Season dates
Bag Possession
ATLANTIC FLYWAY
Georgia Nov. 23-Dec. 1 & 15 45
DecC. 7-Jan. 26 .......cccccoiiiiiiiiiie e 15 45
West Virginia OCt. 1-0Ct. 12 & i 15 30
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Limits
Season dates
Possession
Dec. 16—dan. 25 ..o 15 30
MISSISSIPPI FLYWAY
Louisiana Sept. 14-Sept. 29 & .o 15 45
NOV. 9-Jan. 1 o 15 45
Minnesota (3)
NOMh Zone .....oooviiiiiiii Sept. 21-NOV. 19 ..o 15 45
Central ZONE ......cccceevieieeieceeeee e Sept. 21-Sept 29 & 15 45
Oct. 5-Nov. 24 ....... 15 45
SOUth ZONE ..o Sept. 21-Sept 29 & 15 45
OCt. 12-DEC. 1 oo 15 45
Tennessee
Reelfoot Zone ........ccoceeiiiiiiiii NOV. 16—NOV. 17 & i 15 45
NOV. 30—JaNn. 26 .......ccccceiiiiiiiiiee e 15 45
State ZoNE ....ceooiiieiieee NOV. 28—JaN. 26 .....cceviiiiiiieieeeecee e 15 45
Wisconsin
NOrth Zone .....cocviiiiiiii Sept. 21-NOV. 19 ..o 15 45
SOUth ZONE ..o Sept. 28—0Ct. B & ..vovveriiieeeee e 15 45
Oct. 12-Dec. 1 ....... 15 45
Mississippi River Zone .........cccocoiviiviiniiiiinneee Sept. 21-Sept. 29 & 15 45
OCt. 12-DEC. 1 oo 15 45
PACIFIC FLYWAY
All States Seasons are in aggregate with coots and listed in paragraph (e).

(3) In Minnesota, the daily bag limit is 15 and the possession limit is 45 coots and moorhens in the aggregate.

(b) Sea Ducks (scoter, eider, and long-
tailed ducks in Atlantic Flyway)

Note: The following seasons are in addition
to the seasons published previously in the

August 28, 2013, Federal Register (78 FR

53200).

Within the special sea duck areas, the
daily bag limit is 7 scoter, eider, and

4 may be scoters. Possession limits are
three times the daily bag limit. These
limits may be in addition to regular
duck bag limits only during the regular

duck in th ial sea duck
long-tailed ducks of which no more than hﬁgtilslegasf;;? ¢ special sea que

Limits
Season dates
Possession
Georgia Nov. 23-Dec. 1 & 7 21
DecC. 7—Jan. 26 .....cceveeeeieeeeeee e 7 21
Maryland OcCt. 1-JaN. 31 i 5 15
Massachusetts (4) Oct. 7=Jan. 31 oo 7 21
North Carolina Oct. 2-Jan. 31 oo 7 21
South Carolina OCt. 12-JaAN. 26 ..oooceieeecee e 7 21
Virginia Oct. 10-Jan. 31 ..o 7 21

Note: Notwithstanding the provisions of this Part 20, the shooting of crippled waterfowl from a motorboat under power will be permitted in Con-
necticut, Delaware, Georgia, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New York, North Carolina, Rhode Island, South
Carolina, and Virginia in those areas described, delineated, and designated in their respective hunting regulations as special sea duck hunting

areas.

(4) In Massachusetts, the daily bag limit may include no more than 4 eiders (only 1 of which may be a hen) and 4 long-tailed ducks.
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(e) Waterfowl, Coots, and Pacific-Flyway
Seasons for Common Moorhens and
Purple Gallinules.

Definitions

The Atlantic Flyway: Includes
Connecticut, Delaware, Florida, Georgia,
Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, New York,
North Carolina, Pennsylvania, Rhode
Island, South Carolina, Vermont,
Virginia, and West Virginia.

The Mississippi Flyway: Includes
Alabama, Arkansas, Illinois, Indiana,
Iowa, Kentucky, Louisiana, Michigan,
Minnesota, Mississippi, Missouri, Ohio,
Tennessee, and Wisconsin.

The Central Flyway: Includes
Colorado (east of the Continental
Divide), Kansas, Montana (Blaine,
Carbon, Fergus, Judith Basin, Stillwater,
Sweetgrass, Wheatland, and all counties
east thereof), Nebraska, New Mexico
(east of the Continental Divide except

that the Jicarilla Apache Indian
Reservation is in the Pacific Flyway),
North Dakota, Oklahoma, South Dakota,
Texas, and Wyoming (east of the
Continental Divide).

The Pacific Flyway: Includes the
States of Arizona, California, Colorado
(west of the Continental Divide), Idaho,
Montana (including and to the west of
Hill, Chouteau, Cascade, Meagher, and
Park Counties), Nevada, New Mexico
(the Jicarilla Apache Indian Reservation
and west of the Continental Divide),
Oregon, Utah, Washington, and
Wyoming (west of the Continental
Divide including the Great Divide
Basin).

Light Geese: Includes lesser snow
(including blue) geese, greater snow
geese, and Ross’s geese.

Dark Geese: Includes Canada geese,
white-fronted geese, emperor geese,
brant (except in California, Oregon,
Washington, and the Atlantic Flyway),
and all other geese except light geese.

Atlantic Flyway
Flyway-Wide Restrictions

Duck Limits: The daily bag limit of 6
ducks may include no more than 4
mallards (2 hen mallards), 2 scaup, 1
black duck, 2 pintails, 2 canvasbacks, 1
mottled duck, 3 wood ducks, 2
redheads, and 1 fulvous tree duck. The
possession limit is three times the daily
bag limit.

Harlequin Ducks: All areas of the
Flyway are closed to harlequin duck
hunting.

Merganser Limits: The daily bag limit
is 5 mergansers with 15 in possession
and may include no more than 2 hooded
mergansers daily and 6 in possession. In
States that include mergansers in the
duck bag limit, the daily limit is the
same as the duck bag limit, of which
only 2 daily and 6 in possession may be
hooded mergansers.

Limits
Season dates
Bag Possession
Connecticut
Ducks and MEIQANSEIS: e e e nr e e e e e e nanee e 6 18
NOMh ZONE ..oeeeeeieeeeeeeeeeee e, OCt. 9—0Ct. 19 & oo
NOV. 11=JaNn. 7 oo
SoUth ZONE ..eeviieeeece e Oct. 9-Oct. 12 & Nov. 16-Jan. 20 ........ccccceeeecveeernnnen.
(070 To] (-SSR Same as for DUCKS ......eeeveeiieciiiiieee e
Canada Geese:
AFRP Unit ..o Oct. 15—Oct. 19 &
Nov. 20—Nov. 30 & ...
Dec. 3—Feb. 15 ........
NAP H-Unit ...ooooiiieeeeeeeeee e Oct. 9-Oct. 19 & ...
Nov. 19-Jan. 15 .......
AP UNit oo Oct. 15—Oct. 19 & ....
Nov. 16-Jan. 7 .........
Special Season ........ccccceeveiriieiieneeee e Jan. 16-Feb. 15 ...
Light Geese:.
NOrth Zone .....cccocvveeiiiieeee e Oct. 1-Jan. 15 & oo 25 s
Feb. 21-=Mar. 10 ...cccveeeieiieeeee e 25 e,
SoUth ZONE .. Oct. T=NOV. 30 & v 25 e
Jan. 7—Mar. 10 ..o 25 e
Brant:.
NOrh Zone .....coooooiiiiieee e, DeC. 4—Jan. 7 oo 2 6
SoUth ZONE ...eveiieeeee e Dec. 17-Jan. 20 ....coooiieeeciee e 2 6
Delaware
Ducks Oct. 25-Nov. 11 & 6 18
Nov. 25-Nov. 30 & ... 6 18
Dec. 12-Jan. 25 .......... 6 18
MErganSers .......cccocieviiiiieiie et Same as for Ducks 5 15
(07070 TSR Same as for Ducks 15 45
Canada GEESE .....ccveeeeeeeeerieeeeeeeeecreee e Nov. 25-Nov. 30 & 2 6
Dec. 12-Jan. 31 2 6
Light GEESE (1) eevreeeiiiiiieieeeee e Oct. 1-Jan. 31 ....... 25 e
Feb. 8 ...coceveeeenn 25 s
Brant ......oeeieee e Dec. 23-Jan. 25 ... 2 6
Florida
DUCKS ..eetieieee ettt NOV. 23-DeC. 1 & oo 6 18
Dec. 7-Jan. 26 ......... 6 18
MEIQaNSErS ...cooueiiiiii e Same as for Ducks 5 15
Coots ....cceeeuen Same as for Ducks 15 45
Canada Geese Nov. 23-Dec. 1 & ..... 5 15
Dec. 1—Jan. 30 ......... 5 15
Light Geese ..., Same as for Ducks 15
Georgia
DUCKS ..ttt NOV. 23-D€C. 1 & oot 6 18



Federal Register/Vol. 78, No. 184/Monday, September 23, 2013/Rules and Regulations 58211

Limits
Season dates
Bag Possession
DecC. 7—Jan. 26 .....ccvvieeee et 6 18
MEIQaNSErS ...coccueiiiiiie et Same as for Ducks 5 15
Coots Same as for Ducks 15 45
Canada GEESE .....ccccveeeeieeieeeee e Oct. 12—Oct. 27 & 5 15
NOV. 23-D€C. 1 & oo 5 15
DeC. 7—Jan. 26 ......ovveeeeeeeeeeee e 5 15
ST T (= Eo T (o g O g - Lo - USRS
Light Geese GIBESE .. 5 15
Brant .....oueeeeeeiieieeee e (0110 =7 To RO SRTRRSORNY
Maine
[ 10 o] 22 SR 6 18
North Zone .... Sept. 23—NOV. 30 ..ooiiiiiiiiiie e
South Zone Oct. 1-0Ct. 19 & oo
NOV. 4—DEC. 23 ..ot
Coastal ZONE .....cccccveeeviiieeceeeecee e Oct. 1-0Ct. 19 & oo
NOV. 16—JaNn. 4 ..o
MErgaNSErS ....ccceeiiiiiiiiiiee et Same as for DUCKS .......ccooereeniieencieecsieeese e 5 15
(07070 =TSRSS Same as for DUCKS .....ccceoeeieeiiiiiec e 5 15
Canada Geese:
NOrth Zone .....ocooooiiiieieeeee e, OCt. 1=DEC. 8 ... 2 6
South Zone .....oeeeeiii Same as for DUCKS .......ccuvveeeeiieiieee e 2 6
Coastal ZONe ......ceeveeeeecieieee e Same as for DUCKS ......cccueeeeeeiieiiiieee e 2 6
Light Geese .......ccceciiiiiiiiiicicee Oct. 1-dan. 31 .. 25 s
Brant:
North Zone OCt. T=NOV. 4 oo 2 6
South Zone Oct. 1-Oct. 19 & . 2 6
Nov. 4—Nov. 18 ... 2 6
Coastal ZoNe .....ccccveeeeiiieeceeeeee e Oct. 1-Oct. 19 & . 2 6
NOV. 16—NOV. 30 oo 2 6
Maryland
Ducks and Mergansers (3) .....ccccoovrveeneenieeneennne. Oct. 12-Oct. 19 & 6 18
Nov. 9-Nov. 29 & ... 6 18
Dec. 17-Jan. 25 ..... 6 18
COOLS ittt Same as for Ducks 15 45
Canada Geese:
RP ZONE ..o Nov. 16—Nov. 29 &
Dec. 17-Mar. 5 ......
AP ZONE oo Nov. 16—Nov. 29 & .
Dec. 17-Jan. 29 .....
Light GEESE ....ooviiiiiiiicieee e Oct. 5-Nov. 29 & ...
Dec. 16-Jan. 29 & .
Feb. 8 only ..........
Brant ... DecC. 23—-Jan. 25 ...
Massachusetts
[T 7 PP SUPPRORN
Western Zone Oct. 14—Nov. 30 & .
Dec. 9-Dec. 28 ......
Central ZoNe .......cccoeeeeeeieeeiiee e Oct. 15-Nov. 30 & .
Dec. 21-Jan. 11 .....
Coastal ZoNe .....ccccoveeeciiieeiie e Oct. 16—Oct. 26 & ..
Nov. 15-Jan. 11 .....
MErganSers ........ccoceicieiiiiiiecie e Same as for Ducks
(070 o] - R Same as for Ducks
Canada Geese:
NAP Zone:
Central Zone .....ccceeeeveeeecieeeeceeeeee e, Oct. 15-Nov. 30 & 2 6
Dec. 21-Jan. 11 ..... 2 6
(Special season) .... Jan. 18-Feb. 15 ..... 5 15
Coastal ZoNe .....ccceeeceeevcieeeeeee e Oct. 16-Oct. 26 & .. 2 6
Nov. 15-Jan. 11 ..... 2 6
(Special season) (5) Jan. 18-Feb. 15 ..... 5 15
AP ZONE ..o Oct. 14—Nov. 30 & . 3 9
DeC. 9—DEC. 17 oo 3 9
Light Geese:.
WesStern Zone ........cccceecveeveeceeeescieeesseeeesieeens Same as for DUCKS .....ccccveeeviieeeiiiee e e 15 45
Central Zone Same as for Ducks & .... 15 45
Jan. 18-Feb. 15 ............ 15 45
Coastal ZoNe (5) ...covererveererienieieeneseeniesiens Same as for Ducks & . 15 45
Jan. 18—Feb. 15 ..o 15 45
Brant:
Western & Central Zone .........cccccceeeevveeenneenn. ClOSEA ...ttt e e e et e e e steees teeeaieeeeaieeesaies eerbeessseeeseseeesans

Coastal ZONE .....cccceeeeeiiie e NOV. 15-NOV. B0 & .ooieieeieiiee e 2 6
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Limits
Season dates
Bag Possession
Dec. 18—Jan. 4 ... 2 6
New Hampshire
T Lo &SSP 6 18
Northern Zone ........ccccceeeeiieciiiiee e OCt. 2-NOV. B0 ceeiiiieie ettt et e e e ereees reeeaieeeeaeeeeaies eerbeeesereesaseeeaans
Inland ZoNe ..o OCt. 2-NOV. 3 & oot
Nov. 19-Dec. 15 ....
Coastal ZONE .....ooeeeevciiiieeeeeeeeeee e Oct. 3-Oct. 14 & .
Nov. 19—-Jan. 5 .......
Mergansers ... Same as for Ducks ....
(00 To] (-SSR SR Same as for Ducks
Canada Geese:
Northern Zone .......ccccccveeceeeeeceee e Same as for Ducks
Inland Zone ...... Same as for Ducks ....

Coastal Zone Same as for Ducks

Light Geese:

Northern Zone ........ccccooveeeeeiieicieiee e, OCt. 2-DEC. 15 oo
INlaNd ZONE .....coooiieee e OCt. 2-DEC. 15 .ooiiiiie e
Coastal ZoNe .....cccccveeeeiieeeciee e OCt. 3=JaN. 5 .o
Brant:
Northern Zone .........ccccoeeeeeeiieciiiieee e, OCt. 2—0Ct. 31 oo
Inland ZoNe ... OCt. 2—0Ct. 31 oo
Coastal ZONe ........ooeveeeveiiiieee e OCt. B—NOV. 1 e
New Jersey
[0 o] & OSSN
NOMh ZONE ....ovveveeeieeceeee e Oct. 12—Oct. 24 & ..
Nov. 16-Jan. 11 .....
SoUth ZONE ...eveeeceee e Oct. 19-Oct. 26 & ..
Nov. 16-Jan. 16 .....
Coastal ZONe .....ccccvveeviieeeee e Nov. 2-Nov. 12 & ...
Nov. 28-Jan. 25 .....
MEIQANSEIrS ....oouveiiiiiiee et Same as for Ducks
COOLS et Same as for Ducks
Canada and White-fronted Geese:
NOIrth Zone ......oovveeiiiiiieeeeee e, Nov. 16—Nov. 30 & . 3 9
Dec. 14—Jan. 25 & . 3 9
SoUth ZONE ....ueiicieecee e Nov. 16—Nov. 30 & . 3 9
Dec. 14—Jan. 25 & . 3 9
Coastal ZoNe .....cccceeeeeiiieeciee e Nov. 28-Dec. 7 & ... 3 9
Dec. 10-Jan. 25 ..... 3 9
Special $8asoN ........cccceviiiiniiiee Jan. 27-Feb. 15 ..., 5 15
Light Geese:.
North Zone .... Oct. 17-Feb. 15 .. 25
South Zone ...... Oct. 17-Feb. 15 .. 25
Coastal Zone Oct. 17-Feb. 15 .o 25

Brant:
NOrth Zone ......oooveeiiiiiiiieeeeeceeeee e, Nov. 16—Nov. 30 & . 2 6
Dec. 24—-Jan. 11 ..... 2 6
South ZONe ..oceeiiiicieee Oct. 19—Oct. 26 & .. 2 6
Nov. 16-Dec. 12 .... 2 6
Coastal ZoNe .....ccccoveiiiiiiiicieeee e Nov. 2—Nov. 12 & ... 2 6
DecC. 21-Jan. 14 ... 2 6
New York
DUCKS @N0 MEIGANSEIS: ...ocieieiiiieieeeti et eirieesiieess eeeeaineee s ee e s s e e e e sne e e s s sne e e e ne e e e anneeesamne e e e nneeeanneeenanreeennneenns 6 18
Long Island Zone .........cccccoeniiiiieniiniicece, Nov. 28—Jan. 26 .. . .
Lake Champlain Zone .......cccccocoevciiieennnenne. Oct. 9-Oct. 13 & .
Oct. 26-Dec. 19 .....
Northeastern Zone ........ccccccceeivceeeccieecccieeens Oct. 5-Oct. 13 & .
Oct. 26-Dec. 15 .....
Southeastern Zone ........ccccceevvevevieeeccieeens Oct. 12-Oct. 20 & ..
Nov. 17-Jan. 6 .......
WeStern Zone ........cccceevceeeeeceeeescieeessieeescenens Oct. 26-Dec. 8 &
DeC. 28—JaAN. 12 ... e
(070 7o) - SR Same as for Ducks 15
Canada Geese:
Western Long Island (AFRP) .....ccccoceiineenne OCE. 5—0Ct. 20 & .ottt rene e teeesre e
Nov. 28-Feb. 26 .... 8 24
Central Long Island (NAP—L) .....ccccceevieininnnnne. Nov. 28-Feb. 5 & ... 3 9
Eastern Long Island (NAP-H) ........cccccoeeennee. Dec. 3—-Jan. 31 ... 2 6
Lake Champlain (AP) Zone .......cccccvcveveennenen. Oct. 10—Nov. 28 ..... 3 9
Northeast (AP) ZONE ......ccccvvvcveevcieeeciee e Oct. 26—Nov. 17 & . 3 9
Nov. 19-Dec. 15 ... 3 9
East Central (AP) Zone .......cccocveecveeeccieeennnns Oct. 26—Nov. 15 & 3 9
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Limits
Season dates
Bag Possession
NOV. 23-DEC. 21 .o 3 9
Hudson Valley (AP) Zone ........cccccevvvveceenneenne. Oct. 26—Nov. 15 & . 3 9
Dec. 7-Jan. 4 ......... 3 9
West Central (AP) Zone ......cccoceecenirceenennns Oct. 26—Nov. 24 & 3 9
Dec. 28—Jan. 16 .....ccoeeieieieiiieee e 3 9
South (AFRP) .ot Oct. 26-Dec. 18 & . 5 15
Dec. 28-Jan. 12 & . 5 15
Mar. 1-Mar. 10 ....... 5 15
Special S asoN ........ccccceereirieeiieneeee e Feb. 6-Feb. 12 ... 5 15
Light Geese (6):
Long Island Zone ........cccocoeveeiieeiiieeecee e NOV. 24—Mar. 10 .ooiiiieieee e
Lake Champlain Zone ........ccccocceeveenieenineene. Oct. 1-Dec. 29 ....
Northeastern Zone ........ccccccvveeveievicciieeeeeeen, Oct. 1-Jan. 15 .....
Southeastern Zone ........cccccceevieeeciiieeccieeens Oct. 1-Jan. 15 .....
Western Zone ........ccccecceeeeeieeeeeciee e Oct. 1-Jan. 15 e
Brant:
Long Island Zone .........ccccceeiiiiiiiniciiie Dec. 28—Jan. 26 .......ccceeiiiiiieie e
Lake Champlain Zone .........ccccceceevineececnnennnn. OCE. 9—NOV. 7 it
Northeastern Zone Oct. 5-Nov. 3 ......
Southeastern Zone . Oct. 26—Nov. 24 ..
Western Zone ........ooooeeevveiieeeeeeiciieee e OcCt. 12-NOV. 10 .oeiiiiiiiceeee e
North Carolina
DUCKS (7) oottt OCt. 2—0Ct. 5 & .oooviiiiieieeeiieeee e 6 18
NOV. 9—NOV. 30 & ..eeiieiiiiieiiee e 6 18
DecC. 14-Jan. 25 ..o 6 18
Mergansers ... Same as for DUCKS .......cceviiiiiiiiiiiieeee e 5 15
(070 o) - S Same as for DUCKS ......ccceeeviieeireiee e cee e 15 45
Canada Geese:
RP Hunt Zone ......ccccocvveeee e OCt. 2—0Ct. 12 & oo 5 15
NOV. 9—NOV. 30 & .. 5 15
Dec. 14-Feb. 8 .. 5 15
SJUBP Hunt Zone .......cocoeeieeieeiciiecceee e OCt. 2—0Ct. 30 & .oveiriieieeeieeee e 5 15
NOV. 9—DeC. 31 .o 5 15
Northeast Hunt Zone (8) .. Jan. 10-Jan. 25 ... 1 3
Light GEESE (9) .eevreiiiiiriieriee e Oct. 16—0Ct. 19 & ..ooiiiiiieriieeeee e 25 s
NOV. 9—Mar. 8 ..o 25
Brant ... Dec. 23—Jan. 25 ... 2 6
Pennsylvania
T o € USRS 6 18
NOrth Zone .....coeveiieiiieeeee e, OCt. 12-NOV. B0 & oot ees reeeeeee e e e
Dec. 24—-Jan. 11 ..o
SoUth ZONE ....vviiceee e Oct. 19—0Ct. 26 & ...oooeeiiiiecciee et
NOV. 15-Jan. 15 ...
Northwest Zone ........ccoveeveeiiiciiieee e, Oct. 12-DeC. 14 ..o
DecC. 27-Jan. 1 ..o
Lake Erie Zone ... OCt. 28—JaAN. 4 ..o
Mergansers ................ Same as for DUCKS .......ccoviiiriiiiienieeeeee e 5 15
COOLS et Same as for DUCKS ......ccoeeeiiieeeciiee et 15 45
Canada Geese:
Eastern (AP) Zone .......cccccceeiiiiiiiiicncieeee Nov. 15-Nov. 30 & . 3 9
Dec. 16-Jan. 25 ..... 3 9
SUBP ZONE ...t Oct. 12—Nov. 30 & . 3 9
Dec. 16-Jan. 24 ..... 3 9
Resident (RP) Zone .......ccccooviiiiiiiiiiiiciice Oct. 26-Nov. 30 & . 5 15
Dec. 18-Jan. 15 & . 5 15
Feb. 1-=Feb. 28 ... 5 15
Light Geese:
Eastern (AP) Zone ......ccoceiiiiiiiiiieeeee e, Oct. 1-Jan. 25 .....
SUBP ZONE ....eveeeeeee et Oct. 1-Jan. 24 .....
Resident (RP) Zone ........ccccooviieiiiininieeeen, Oct. 28—Feb. 28 ..
Brant ......ooocie e Oct. 12-NOV. 15 .o
Rhode Island
DUCKS et Oct. 11-0Ct. 14 & v 6 12
NOV. 25-Jan. 19 i 6 12
MEIQANSEIrS ...ooiuiiiiiieieeeiee et Same as for DUCKS .......cccovieiniiiiienieeieeee e 5 10
(0707 ] (=TSRSS Same as for DUCKS .......ccoviiieiiiniieiie e 15 30
Canada GEESE .....cecveeerereeeriieeeerree e NOV. 21-dJan. 19 .. 2 4
Special SEASON ......evveiveeeiiee e Jan. 24-Feb. 9 .. 5 10
Light GEESE ....ooveiiieiiiieie e OCt. 5-JaN. 19 oo 15 s
Brant ... Dec. 21-dan. 19 .. 2 4
South Carolina
[0 o] (3N (10 NOV. 23-D€C. 1 & .erriiiieicee e 6 18
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Limits
Season dates
Bag Possession
DecC. 7—Jan. 26 .....ccvvieeee et 6 18

Mergansers (11) .o Same as for Ducks 5 15

Coots Same as for Ducks .... 15 45

Canada and White-fronted Geese (12) ................. Same as for DUCKS & ....ccooereeriiieiniiieeiesieeesee e 5 15

Feb. 6—Feb. 15 ... 5 15

Light Geese ..., Same as for Ducks 25 s

Brant .....ooeeoiiiiieee e DeC. 28—JaN. 26 ......oeeeieeeeeiieeee e 2 6

Vermont
[ 10 ]SS 6 18
Lake Champlain Zone ..........ccccceviieiennneene. Oct. e e e et e e e e e
Oct. 26-DEC. 19 ..o
INterior Zone ......cccoeeceeveeiee e OCt. 9-DEC. 7 et
Connecticut River Zone OCt. 2-NOV. 3 & oo
NOV. 19-DeC. 15 ..o

MEIQANSEIS ...ooieiiiiieiie e Same as for DUCKS .......cccovieiniiiiienieeieeee e 5 15

(07070 - TR Same as for DUCKS ......ccuveeeeeiieiieieee e 15 45

Canada Geese:

Lake Champlain Zone Oct. 10—Nov. 28 3 9
Interior Zone .......cceccveeeeciee e, Oct. 10—Nov. 28 .. 3 9
Connecticut River Zone ........ccccoccevevceeeeiennn. Oct. 2-Nov. 3 & .. 2 6

Nov. 19-Dec. 15 .... 2 6

Light Geese:

Lake Champlain Zone .........ccccceviieiennneene. Oct. 1-Dec. 25
INterior Zone ......cccoeeeeeiiiiiieee e Oct. 1-Dec. 25

Connecticut River Zone Oct. 2-Dec. 25

Brant:

Lake Champlain Zone OCt. 9—NOV. 7 e 2 6
Interior Zone ........cccccueee. Oct. 2 6
Connecticut River Zone ... Oct. 2 6

Virginia
DUCKS (13) i Oct. 10-Oct. 14 & 6 18
Nov. 16—Nov. 30 & . 6 18
Dec. 7-Jan. 25 ....... 6 18

MErgansers .........cccoiieiiiiiiiiice e Same as for Ducks 5 15

(070 7o) TSR Same as for Ducks 15 45

Canada Geese:

Eastern (AP) Zone .......ccooveiiiniiiiieeeeee NOV. 16—NOV. 30 & ...ooeiiiiiiiiiiieiee e 2 6

DecC. 18-Jan. 29 .....ooiiiiiieeeeee e 2 6

Western (SJBP) Zone .........ccocceeieeiiineenicene NOV. 16—NOV. 30 & ...ooeiiiiiiiiiieeiee e 3 9

Dec. 14-Jan. 14 & ..o 3 9

(Special season) Jan. 15-Feb. 15 .. 5 15

Western (RP) Zone .........ccoovvviiiiencieniceicene NOV. 16—NOV. 30 & ...ooiiiiiiiiiiieiieeeeeeeee e 5 15

DecC. 7-Feb. 22 ... 5 15

Light Geese .......cccoeciiiiiiiiiiiee Oct. 10-Jan. 31 ..o 25

Brant .............. DecC. 23—Jan. 25 ... 2 6
West Virginia

DUCKS (14) e OcCt. 1=0Ct. 12 & i 6 18

NOV. T1=NOV. 16 & .eieiiiieiiicieeieeeeee e 6 18

DecC. 16—Jan. 25 ... 6 18

MErganSers .........cccoviiiiiiiie i Same as for DUCKS ........cccccoiiiiiiiiicceece 5 15

Coots ....ccceeeueeee. Same as for DUCKS ......cceeeeiiieeeiiie e 15 45

Canada Geese OCt. 1-0Ct. 26 & ooeeeeeeieeeee e 5 15

NOV. TT1-NOV. 16 & e 5 15
Dec. 16—Jan. 31 i 5 15
Light GEESE ...oovveiiiieiiieeeee e Same as for Canada GEESE ........cccooevreeerieeiieeneeaienn. 5 15
Brant ......oooeeiiiiieeee e DeC. 27-Jan. 25 ... 2 6

(1) In Delaware, the Bombay Hook NWR snow goose season is open Mondays, Wednesdays, and Fridays only.
(2) In Maine, the daily bag limit may include no more than 4 of any species, with no more than 12 of any one species in possession. The sea-
son for Barrow’s goldeneye is closed.

(3) In Maryland, the black duck season is closed October 12 through October 19.

(4) In Massachusetts, the daily bag limit may include no more than 4 of any single species in addition to the flyway-wide bag restrictions.

(5) In Massachusetts, the January 18 to February 15 portion of the season in the Coastal Zone is restricted to that portion of the Coastal Zone
north of the Cape Cod Canal.

(6) In New York, the use of electronic calls and shotguns capable of holding more than 3 shotshells are allowed for hunting of light geese on
any day when all other waterfowl hunting seasons are closed.

(7) In North Carolina, the season is closed for black ducks October 2 through October 5 and November 9 through November 22. The daily bag
limit for black and mottled ducks is combined with no more than 1 allowed in the daily bag.

(8) In North Carolina, a permit is required to hunt Canada geese in the Northeast Hunt Zone.

(9) In North Carolina, electronic calls and unplugged shotguns are allowed for light geese from February 11 through March 8.

(10) In South Carolina, the daily bag limit of 6 may not exceed 1 black-bellied whistling duck, and 1 black duck or 1 mottled duck in the aggre-
gate.

(11) In South Carolina, the daily bag limit for mergansers may include no more than 1 hooded merganser.

(12) In South Carolina, the daily bag limit may include no more than 2 white-fronted geese.
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(13) In Virginia, the season is closed for black ducks October 10 through October 14.

(14) In West Virginia, the daily bag limit may include no more than 4 long-tailed ducks, and the season is closed for eiders, whistling ducks,

and mottled ducks.

Mississippi Flyway duck, 2 pintails, 2 canvasbacks, 2
redheads, 3 scaup, and 3 wood ducks.
The possession limit is three times the

daily bag limit.

Flyway-Wide Restrictions

Duck Limits: The daily bag limit of 6
ducks may include no more than 4
mallards (no more than 2 of which may
be females), 1 mottled duck, 1 black

Merganser Limits: The merganser
limits include no more than 2 hooded

mergansers daily and 6 in possession. In
states that include mergansers in the
duck bag limit, the daily limit is the
same as the duck bag limit, of which
only 2 daily and 6 in possession may be
hooded mergansers.

Season dates

Limits

Bag Possession

Alabama
DUCKS: ettt
North Zone ....
South Zone ...
Mergansers ..........
(07070 TSR
Dark Geese:
North Zone:

Nov. 28-Jan. 26 ..
Same as North Zone ..
Same as for Ducks ....

SUBP Z0ONe ...coiiiiee e Sept. 21-Oct. 8 &
Nov. 28-Jan. 26 ........ccccceeeeveeciiiieeenn.

Rest of North Zone ........c.ccoecviiiieiiinnn, Same as SJBP Zone .......ccoceeeeiieeennnn

South Zone .....oeoeiiiii Same as Rest of North Zone ...............
White-fronted Geese:

North Zone:

SUBP ZONE oo Same as for Dark Geese .....................
Rest of North Zone . Same as SJBP Zone .............
SOUth ZONE .. Same as Rest of North Zone ...............

Light Geese:
North Zone:

Monroe and Escambia Counties ............. Sept. 21-Oct. 8 &
Oct. 26—Nov. 10 &
Nov. 28—Jan. 26 ........ccccceeeeeeeiciiieeeenn
SUBP ZONE ..oooeieeeeeeeee e Same as Rest of North Zone ..
Rest of North Zone .......ccccccovcviiieeeiinnns Same as for Dark Geese ........ccceeeuueen
SoUth ZONE ...euviieecce e Same as for Dark Geese ........ccceeuue.
Arkansas
DUCKS ..ot Nov. 23-DecC. 1 & ..ocvciviieeeeceeiieeeen
Dec. 5-DecC. 23 & ..ooevvvveeiieeeieeeeen
Dec. 26-Jan. 26 .......cccceevcieeeiieeeeeen
MErganSers ........ccccoiiieiiiieii e Same as for Ducks
(070 To ] (-SSR Same as for Ducks
Canada Geese:
Northwest Zone .........ccocoeeeiiiiriiisiccceeeee Sept. 21-Sept. 30 & ...
Nov. 14-Jan. 26 .....
Remainder of State .........cccccceeeeeieecieeee. Nov. 14—-Jan. 26 ..
White-fronted GEESE .......ccccueeevceiieeriiee e eiee s Nov. 14-Jan. 26 ..
Brant ......oeeiiei e Closed .................
Light GEESE ....oovviiiiiiiieeeeeee e Nov. 14-Jan. 26 ........ccccveveerireieeinene
lllinois
18 ]SS
NOMh Zone ....oooiiiiieeeee e, Oct. 19-Dec. 17 ..
Central ZONE .....ccccvveeeiiee e Oct. 26-Dec. 24 ..
South Central Zone .........cccceeeevieeciieeccieees Nov. 9-Jan. 7 ......
SOUth ZONE ..o Nov. 28-Jan. 26 .....
MEIQaNSErS ...cocueiiiiii et Same as for Ducks ....
(070 - Same as for DUCKS ......ccceeceveeiieeeinnns
Canada Geese:
NOIh ZONe ....ooveiieeeeeee e Oct. 19-Jan. 16 ....ccccevevee e
Central Zone Oct. 26—Nov. 17 &
Nov. 26—-Jan. 31 ...ccoceevieeeeeee e
South Central Zone .........cccceeeevieeciieeccieees Nov. 9—-Jan. 31 ....
SOUth ZONE ..o Nov. 28—Jan. 31 ....cccevieeeciee e

White-fronted Geese:
NOIh ZONe ....ooveeeeeeeeee e
Central Zone ...........
South Central Zone
SoUth ZONE ...euviiieec e
Light Geese:
NOrh Zone ....cooooiiieieeecee e,

Same as for DUCKS .......ccccccvveeiiieennnes

3 9
3 9
3 9
3 9

oo o NN N
-
;] [e)Ne>Ne)]

aoooo
-
[oe]

1

..... 5 15
........................ 15 45
........................ 2 6

2 6

........................ 2 6
2 6

........................ 2 6
2 6

2 6

2 6

2 6

20
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Central ZoNe ......ccceeeeeiieeciiee e Oct. 26—Jan. 31 20
South Central Zone Nov. 9—-Jan. 31 20
South Zone ............. Nov. 28-Jan. 31 20
Brant ... Same as for Light Geese .......cccocvviieeniiiinineeees 1
Indiana
[0 Lo &SSP PPN 6 18
NOMh ZoNe ....oooooiiiieeeeeeeee e, Oct. 19-Dec. 8 &
Dec. 21-Dec. 29
Central ZONe ........cooeveiveeeeeeieeiceeee e Oct. 26-Dec. 8 &
Dec. 21-Jan. 5
SOUth ZONE .. Nov. 2-Nov. 10 &
NOV. 30-Jan. 19 ...
Mergansers Same as for Ducks ...
(070 o) - S Same as for Ducks
Canada Geese:
NOMh ZONE ...oooviieee e Oct. 19-NOV. 10 & oviieeiee e 3 9
NOV. 28—JaN. 5 & ..o 3 9
Jan. 18—Jan. 29 ... 3 9
Central ZoNe ........ccooveeeeeiieeiiieeecee e Oct. 26-Dec. 8 & ... 3 9
Dec. 21-Jan. 5 & ... 3 9
Jan. 18—Jan. 31 ... 3 9
South Zone .....eeeeeiiieee Nov. 2—Nov. 12 & 3 9
Nov. 30-Jan. 31 .. 3 9
Late Season Zone ........ccccccevveeeeeeeiciiiiineeeen, Feb. 1=Feb. 15 ... 5 15
White-fronted Geese:
North Zone ....... Same as for Canada Geese ... 2 6
Central Zone .... Same as for Canada Geese ... 2 6
South Zone Same as for Canada Geese 2 6
Brant:
North Zone ....... Same as for Canada Geese ... 1 3
Central Zone .... Same as for Canada Geese ... 1 3
South Zone Same as for Canada Geese 1 3
Light Geese:
North Zone ....... Oct. 19-Jan. 31 ..o 20
Central Zone .... Same as North Zone .......ccccoeevveeeccee e 20
South Zone Same as North Zone ........cccoeceeiieiieiiieeieeeee e 20
lowa
[T Lo & PPN 6 18
NOrth Zone .......cooiiiiiiiii e Sept. 21-Sept. 25 &
OCt. 12-DEC. 5 oot
Missouri River Zone ........cccoocveveenienieeneeene. Sept. 21-Sept. 25 &
Oct. 26-Dec 19 ......
South ZONe ..cceeiiiieiee Sept. 21-Sept. 25 &
Oct. 19-Dec. 12 .........
Mergansers Same as for Ducks
COOLS it Same as for Ducks
Canada Geese:
North Zone ..o Sept. 28-Oct. 31 & 2 6
Nov. 1-Jan. 3 ......... 3 9
Missouri River Zone .......ccccccoeccvveeeeeeeiccineennn. Oct. 12—Oct. 31 & .. 2 6
Nov. 1-Jan. 17 ....... 3 9
SoUth ZONE ...eveiiciee e Oct. 5-Oct. 31 & . 2 6
NOV. 1-Jan. 10 .oooeiiiiieeee e 3 9
White-fronted Geese:
NOrth Zone .....c.ooviiiiiiiii e Sept. 28-Dec. 10 2 6
Missouri River Zone ... Oct. 12-Dec. 24 .. 2 6
SoUth ZONE ...eveeeciee e OCt. 5=DEC. 17 oot 2 6
Brant:
NOrth Zone ......c.ooviiiiiiiic e Same as for Canada geese 1 3
Missouri River Zone ... Same as for Canada geese .... 1 3
South ZoNe ...ceeiiiiiiee Same as for Canada geese 1 3
Light Geese:
NOrth Zone .......cooiiiiiiiic e Sept. 28—Jan. 12 ... 20
Missouri River Zone ... Oct. 12-Jan. 17 ... 20
SOUth ZONE ...eveeiceee e OCt. 5=JaN. 17 e 20
Kentucky
T Lo RN 6 18
West Z0NE ..o NOV. 28—JAN. 26 ..ot e s eeeeanere e e, eeeeeeeeeaa——eaaeeaan
East ZONE ....oovviiiieeeeee e SAME 8S WESE ZONE ...oveiiiiiie ettt erieeee eeeeitee e e et eeaiaeees reeeeiaeeeeaaeeeaanes
MEIQaNSErS ....cooueiiiiiiieiieeie e Same as for Ducks .... 5 15
COOLS et e Same as for Ducks 15 45
Canada GEESE .....ceevveveeieeeeeieee e eee e NOV. 28—Jan. 31 .. 3 9
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White-fronted GEESE .......ccccueeeviieeiviiee e Nov. 28-Jan. 2 6
Brant .....ccooceieiiiiiiieens . 28-Jan. 2 6
Light Geese . 28-Jan. 20 e
Louisiana
[0 Lo &SSO PSPPI 6 18
West ZONE ..o Nov. 16-Dec. 15 &
Dec. 21-Jan. 19
East Zone (including Catahoula Lake) ........... Nov. 23-Dec. 8 &
Dec. 14-Jan. 26
Coastal ZONE .....ooeeeeveiiiiieeeeeeecceee e NOV. 9-DEC. T & oo
Dec. 14-Jan. 19
Mergansers Same as for Ducks
(070 o) - TS Same as for Ducks
Canada Geese (1):
West ZONE ..o Nov. 3 9
Dec. 3 9
East ZONe ....cccooocveeeeee e, Nov. 3 9
Dec. 3 9
Coastal ZoNe ......ccceeeeiueeieeiee e Nov. 3 9
Dec. 3 9
White-fronted (1):
West ZONE ... Nov. 2 6
Dec. 21-Feb. 2 2 6
East ZONE ...oooveeiieeeeeee e Nov. 9-Dec. 8 & .. 2 6
Dec. 14-Jan. 26 .. 2 6
Coastal ZONE .....ccccveveeiiee e Nov. 9-Dec. 1 & .. 2 6
Dec. 14-Feb. 2 ... 2 6
Brant .....ooeeieeii e ClOSEA .ttt e e e et e e e ete e e s teeeaieeeeaieeeeaies eerbeeesseeeseseeesans
Light Geese
West Zone ... Same as for White-fronted .. 20
East Zone ........ Same as for White-fronted .. 20
Coastal Zone Same as for White-fronted 20
Michigan
DIUCKS (2) ettt ettt e s eeeabe e e bt e e et e b e et b e e e bt e e e e e e he b e e e e e b e e e abe e e b e e e ene e 6
NOMh ZONe ...oeeiiiiiiieeee e Sept. 21-Nov. 10 &
Nov. 23-Dec. 1 ......
Middle ZONE .....coeccuveeeieee e Oct. 5-Dec. 1 & ..
Dec. 14-Dec. 15 ....
SoUth ZONE ..eveeeceee e Oct. 12-Dec. 8 & ...
Dec. 28-Dec. 29 ....
Mergansers Same as for Ducks
COOLS et Same as for Ducks
Canada Geese:
North Zone ... Sept. 11-DeC. 11 oo 2 6
Middle Zone ........cooeveeiiiiie Sept. 21-Sept. 29 & 2 6
OCt. 5=DEC. 26 ...oeeiriieeeeee et 2 6
South Zone:
Muskegon Wastewater GMU .................. Oct. 16—NOV. 13 & i 2 6
Dec. 1-Dec. 22 ...... 2 6
Allegan County GMU ......c.cccceevinveiinienne Nov. 2-Jan. 31 ....... 2 6
Saginaw County GMU ......cccccoeieiniiienieens Sept. 21-Sept. 23 & 2 6
Oct. 12-Dec. 8 & ... 2 6
Dec. 28-Jan. 27 ..... 2 6
Tuscola/Huron GMU .......cccocceeviniiieenncne Sept. 21-Sept. 27 & ... 2 6
Oct. 12-Dec. 8 & ... 2 6
Dec. 28-Jan. 23 ..... 2 6
Remainder of South Zone .........cccecueeee. Sept. 21-Sept. 23 & 2 6
Oct. 12-Dec. 8 & ... 2 6
Dec. 28-Dec. 29 .... 2 6
Southern MI Late Season (3) .....ccccceveerveeneene Jan. 18-Feb. 15 ..., 5 15
White-fronted Geese:
North Zone Sept. 11-DEC. 7 o 1 3
Middle Zone OCt. 5=DEC. 26 ...oeeceiieecieee e 1 3
South Zone Oct. 12-DEC. 8 & .viiiiiiiiecieeee e 1 3
Dec. 28—DeC. 29 & ...oveviieiieeee e 1 3
Jan. 18—dan. 31 ... 1 3
Light Geese:
North Zone Same as for Canada geese .......cccocceverveneneenieniennens 20
Middle Zone Same as for Canada geese .....c..cceoveereeriieenieeneennens 20
South Zone Oct. 12-DEC. 8 & ..viiiiiiiieciieeee e 20
Dec. 28—DeC. 29 & ...oveviieiieeee e 20
Jan. 18-Feb. 15 ..., 20
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Brant:
North Zone Same as for White-fronted geese ...........ccceevevircecnnenne 1 3
Middle Zone Same as for White-fronted geese .... 1 3
South Zone Same as for White-fronted geese ..........cccceveverciinienne 1 3
Minnesota
[ 10 o] PPN 6 18
North Zone Sept. 21-Nov. 19 ...
Central Zone .......ccoceeiiieniiieeeeeeee Sept. 21-Sept. 29 &
Oct. 5-Nov. 24 .......
South ZoNne ....cooviiiieec Sept. 21-Sept. 29 &
Oct. 12-Dec. 1 ...........
Mergansers Same as for Ducks
COOtS (4) toreeeiieeiiee e Same as for Ducks
Geese:
NOMh Zone: .....coviiiiiiieeeeeee e SePt. 21-DEC. 16 ..o e
Canada 3
White-fronted and Brant ... et r e e nr e 1
LIGNt GBESE ..ot iies ettt e et e n et n e nenns 20
Central Zone: ......cccereeienieeeneeeee e Sept. 21-8ePt. 29 & i e
Oct. 5-Dec. 21 .......
(7 T4 =T F- L PSPPSR
White-fronted @and Brant .........cccciiiiiiiiiis e e e s te e e e s nre e e e e e e e annes
LIGt GEESE ..ot e s
South Zone: ....coociiiiiiic Sept. 21-Sept. 29 & ..ovviiiiiie e
OCt. 12-DEC. 28 ..o
(0714 T- Lo - TSRO P TSP
White-fronted and Brant PSSR RRPPRPR
LIGIt GBESE .. e et ettt ettt nns
Mississippi
DUCKS <.t NOV. 22-NOV. 24 & ...ooviiiiiiiiiiiecce e 6 18
NOV. 29-DeC. 1 & eriiiiiiiiiee e 6 18
Dec. 4—Jan. 26 .......ccccceeiiiiiiii e 6 18
MEIQANSEIS ....oouiiiiieiie et Same as for DUCKS ......cccooeiiiiiiiiiiiee e 5 15
COOLS ittt Same as for DUCKS .......ccovvreiniiieniiieeeseeeseeeee 15 45
Canada GEESE ......ccceeveeeriierieeiee et NOV. 14—JaN. 26 ......coiiiiiiiieieeeccee e 3 9
White-fronted .........coooiiiiiiiiin NOV. 14-JaN. 26 ......ccecoviiiiiiiieiecee e 2 6
Brant ......oooeiiie Same as for Canada geese .........ccocereveieenieeneenieens 1 3
Light GEESE ....evvveiiiiiicee e Same as for Canada geese .........ccoceverrienieriienienieenienns 20
Missouri
DUCKS @Nd MEIGANSEIS: ...oiiiiiiiiiiiiiitie sttt eiis ettt et e sttt b e b sae e st e e s ba e e b e e s e e e ebe e sab e e sbeeeab e e sanesanee s
North Zone Oct. 26-Dec. 24 ..
Middle Zone Nov. 2-Dec. 31 ...
South Zone Nov. 28-Jan. 26
COOLS ittt Same as for Ducks
Canada Geese:
NOrth Zone .....cooociiiiiiee e Oct. 5-Oct. 31 & ....
Nov. 28-Jan. 31
Middle Zone ........ccoooeeiiiinii Same as North Zone ..
South ZoNe ..coceeiiiiiieec Same as North Zone
White-fronted Geese:
North Zone NOV. 28—Jan. 31 ..

Middle Zone Same as North Zone ..

NN N
[) e o))

South Zone Same as North Zone
Brant:
North Zone Same as for Canada geese
Middle Zone Same as for Canada geese ....
South Zone Same as for Canada geese
Light Geese:
NOMh ZONE ..coueiiiiiiieee e Oct. 26—Jan. 31 ..o

Middle Zone Same as North Zone ..
South Zone Same as North Zone ........cccceeeiiiececiiecceeeccee e
Ohio
DUCKS (2) ittt e ies eeeete e e b e e e e e e e s e e b e e e e e e e e e h e e b e e e e e e b e e e e b e e e b e e saneeae e
Lake Erie Marsh Zone .........ccocevvieevcieecnen. Oct. 12—Oct. 27 &
Nov. 9-Dec. 22 ......
NOIth ZONe ....ooveeiieeeee e Oct. 19—Nov. 3 & ...
Nov. 30-Jan. 12 .....
SOUth ZONE ..eeeieeeee e Oct. 19—Nov. 3 & ...
Dec. 14-Jan. 26 .....
Mergansers ... Same as for Ducks ....
COOLS it Same as for Ducks

Canada Geese:
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Lake Erie GOOSE ZONE .....coevuevrveeiieeieeneeenes OCt. 12— OCt. 27 & oot 3 9
Nov. 9-Jan. 9 ......... 3 9
NOrth Zone .....coooiiiiiiiie e Oct. 19—Nov. 3 & 3 9
Nov. 30-Jan. 30 3 9
South ZoNe ...ceoiiiiiiee Oct. 19—Nov. 3 & 3 9
NOV. 30—Jan. 30 ....cccoviiiiiieieeee e 3 9
White-fronted Geese .........cocvvvieeniiienineciene, Same as for Canada geese .........ccocvveerrenerirenenineneenns 1 3
Brant ... Same as for Canada geese ..........cccooevvviiiinincinenns 1 3
Light GEESE ....oovveieeiieeiee e Same as for Canada geese .........ccccvveevvenerivenenieenienns 10 30
Tennessee
DUCKS: ettt ettt e sttt e s rteeess feeeaaseeeeaaheeeaaseeeeaaneeeeaaneeeeaneeeeaaReeeeabeeeeateeeanreeeaneeeaaneeeaan 6 18
Reelfoot Zone ......ccccevveiiiiiiiiiee NOV. T8-NOV. 17 & ettt sie s eeesteeeaseeeeaseeees eeeessseessnsseessnsees
NOV. B0—JAN. 26 ...ttt srre s eeesree e e e e e a—eeas eeesasseeesaneeeannnes
State Zone .....ccovceiiiii s NOV. 28—JAN. 26 ...eeiiiiiiiie ettt srtee e sreeeae eeesnreeeesteeeanaeees eeeesseeesasseeeannes
Mergansers Same as for Ducks 5 15
COOES ittt e Same as for Ducks 15 45
Canada Geese:
Northwest Zone ........cccevvveiiirieenieceeneeee OCt. 12-0Ct. 16 & ..oorviiiiecieeeeeee e 2 6
Nov. 16-Nov. 17 & . 2 6
NOV. B0—Feb. 8 ....ooiiiiie e 2 6
Southwest Zone .......ccocceeieiiiiiiieeeeeeee Oct. 12—0Ct. 29 & ..ooiiiiiriieeee e 2 6
Nov. 28-Jan. 26 .................. 2 6
Kentucky/Barkley Lakes Zone ..........ccccceuueeen. Same as Southwest Zone ... 2 6
Rest of State ......cccoeviiiiiii Same as Southwest Zone 2 6
White-fronted GEESE .........cceeveeiieiiiiiiiecieeiee e NOV. 28—Feb. 8 ... 2 6
Brant ......cccoceiiiniienen. Nov. 23—Jan. 31 .. 2 6
Light Geese NOV. 24—Mar. 10 ..o 20
Wisconsin
[ 0o S = PSSR
North Zone .... Sept. 21-Nov. 19 ...
South Zone ..o Sept. 28-Oct. 6 & ..
OCt. 12-DEC. 1 .o
Mississippi River Zone ..........ccccceeciiiinnnenee. Sept. 21-Sept. 29 &
Oct. 12-Dec. 1 ...........
MErganSErS .....ccceeiiiiiieiiee et Same as for Ducks
COOES ittt e Same as for Ducks
Canada Geese:
NOIth ZONe ....ooveiiiieeieecee e
South Zone: ........
Horicon Zone Sept. 16-DeC. 16 ...oviiiiiiiiiiece e
Mississippi River Subzone ...........c...c..... Sept. 21-Sept. 29 &
Oct. 12-Jan. 2 ........
Remainder of South Zone ...........cccceeee Sept. 16-Oct. 6 & ..
Oct. 12-DeC. 21 .o
White-fronted Geese:
NOMh ZoNne .....eoiiiiiiiiieecee e Sept. 20-DeC. 16 ...oviiiiiiiieieeeece e
South Zone:
HOrCON Zone ......cccveviiiiiiicciecee e Sept. 20-DeC. 16 ...oviiiiiiiiiiieeece e 1 3
Mississippi River Subzone ...........cc..c..... Sept. 25-Sept. 29 & 2 6
Oct. 12-Jan. 2 ........ 2 6
Remainder of South Zone ...........cccceeeee Sept. 20-Oct. 6 & .. 2 6
Oct. 12-DeC. 21 .o 2 6
Brant ... Same as for Canada geese .........ccocvveerrenerireneninenienns 2 6
Light Geese .......cccceiiiiiiiiiicicc s Same as for Canada geese .........c.cccoovvvviiiiniiicnnenne 20

(1) In Louisiana, during the Canada goose season, the daily bag limit is 3 dark geese (whitefronts and Canada geese) with no more than 2
white-fronted geese. Possession limits are three times the daily bag limits.

(2) In Michigan, Ohio, and Wisconsin, the daily bag limit may include no more than one hen mallard.

(3) In Michigan, the Southern Michigan Late Canada goose season excludes the Goose Management Units (GMUs).

(4) In Minnesota, the daily bag limit is 15 and the possession limit is 45 coots and moorhens in the aggregate.

Central Flyway

Flyway-Wide Restrictions

Duck Limits: The daily bag limit is 6
ducks, which may include no more than
5 mallards (2 female mallards), 1
mottled duck, 2 pintails, 2 canvasbacks,

2 redheads, 3 scaup, and 3 wood ducks.
The possession limit is three times the
daily bag limit.

Merganser Limits: The daily bag limit
is 5 mergansers with 15 in possession
and may include no more than 2 hooded

mergansers daily and 6 in possession. In
States that include mergansers in the
duck bag limit, the daily limit is the
same as the duck bag limit, of which
only 2 daily and 6 in possession may be
hooded mergansers.
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Colorado
[ o7 USRS
Southeast Zone .. Oct. 23—-Jan. 26 ...
Northeast Zone Oct. 12-Dec. 2 &
Dec. 14-Jan. 26 .......cccceviiiiiiiiiciice e
Mountain/Foothills Zone ..........ccccccovvvvenininnne. Oct. 5-Dec. 2 & ..
Dec. 21-dJan. 26 .....
COOLS ittt Same as for DUCKS .......ccoovreeniiiincieeeceeese e 15
Mergansers Same as for DUCKS .......ccooereeneiieneieeeseeeseeeeee 5 15
Dark Geese:
Northern Front Range Unit ...........ccoceeiienen. OCt. 5—0Ct. 23 & oo 5 15
Nov. 23—-Feb. 16 .......ccceeenee. 5 15
South Park/San Luis Valley Unit Same as N. Front Range Unit 5 15
North Park Unit .........ccocoeoiiiins Same as N. Front Range Unit 5 15
Rest of State in Central Flyway Nov. 23-Feb. 16 ..o 5 15
Light Geese:
Northern Front Range Unit .........cccooveiineennen. NOV. 2—F€eb. 16 ....oiiiiiiie e 50
South Park/San Luis Valley Unit .................... Same as N. Front Range Unit 50
North Park Unit ........cccoeeiiieiin. Same as N. Front Range Unit 50

Rest of State in Central Flyway
Kansas

Same as N. Front Range Unit

T o € SRR
High Plains ..o Oct. 5-Dec. 2 & ..
Dec. 21-JaN. 26 ......ooeiiieeieiieee e
Low Plains:
Early Zone .......ccccvviiiiiiien Oct. 5-Dec. 1 & ..
Dec. 21-Jan. 5 .......
Late Zone ......cccoeiieeiiee e Oct. 26-Dec. 29 & .
Jan. 18-Jan. 26 .....
Southeast Zone ........cccceeeeeeiiiieeccieeenen. Nov. 2—Nov. 3 & ..
Nov. 16-Jan. 26 .....
MErganSers ........ccocveviiiiieiic et Same as for DUCKS .......ccooereiniiieniieeeeeeseeeee 5
(070 o) - Same as for DUCKS .....cccevveveeeiiie et 15 45
Canada Geese and Brant ..........ccccceveiviiiniiieenienns OcCt. 26—NOV. B & vt 6 18
NOV. B=F€D. 9 oo 6 18
White-fronted GEESE ........ccoeeevciieeciirieeecieeeeerieeeas Oct. 26-DEC. 29 & ..oveiiieeceee e 2 6
Feb. 1-Feb. 9 ..o 2 6
Light GEESE ....evvveiiiiiieeee e OCt. 26-NOV. 3 & oo 50
NOV. B—F€Eb. 9 oo 50
Montana
DUCKS QN0 MEIGANSEIS ....oeiiiiieiieiieeieeeeeieeeiiieess eeeeameeeaan e e e sasr e e e s be e e s sane e e e ame e e e e ne e e e anneeesanneeesnneeeannneenanneeenas 6 18
ZONE T oo Sept. 28—JaN. 2 ..o
o) 1= S Same as ZONE 1 ....evvviciiecceee e
(070 To] (=TSSR Same as for DUCKS ......cccooeeeiieiiiieiie e 15 45
Dark GEESE ....cccueeiiiiiieiieee e Sept. 28—JaN. 5 & .oooiiiiiiie e 5 15
Jan. 10-Jan. 14 e 5 15
Light GEESE ....oouveiiiiiiieeeeeee e Sept. 28—JaN. 5 & .ooiiiiiiiie e 20 60
Jan. 10-Jan. 14 e 20 60
Nebraska

Zone 3:
Low Plains
High Plains

Oct. 23—Jan. 4
Oct. 23—-Jan. 4 & .
Jan. 5-Jan. 26 ....
ZONE 4 oot Oct. 5-Dec. 17

Mergansers ... Same as for DUCKS ......ccooeiriiiiiiiiiie e
COOLS ittt Same as for DUCKS .....ccceeeeiuieiiiiieecieeeetee e 15 45
Canada Geese:
Niobrara Unit .........cccoceeeeeiiiiee e OcCt. 28—FED. 9 ..o 5 15
East Unit ..o Oct. 28-Feb. 9 ... 5 15
North Central Unit ........ccccovveeiieeeieeeceee e Oct. 5-Jan. 17 ..... 5 15
Platte River Unit .........cccoooeiiiiiieeecceieeeee, Oct. 28-Feb. 9 .... 5 15
Panhandle Unit ........ccccoevieeieiiee e Oct. 28-Feb. 9 .... 5 15
White-fronted GEESE ........ccoueeeiriieeiiieeeiee e Oct. 3-Dec. 13 & 2 6
Feb. 1-Feb. 2 ...... 1 3
Light GEESE ....ooveieiiiiiieiieee e Oct. 5-Jan. 1 & ... 20 i,

Jan. 25-Feb. 9 .. 20 e
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New Mexico
DUCKS @NA MEIGANSEIS (2) ..cverueiiiiriiitiiieiiiiieiiees teettet st ee e bt e e e r e e s st e e s bt e s e e b e es s e b e eee et e nee et e nne e e e nneenneanis 6 18
North Zone (O o1 ST = o T < USROS
South Zone OCt. 28—UAN. 26 ...t eebeeaeeeaeeareanees eeeeeasaeeseeeareaanns
(07070 - TSR Same as for DUCKS .....cccoceeiuiiieiiecceeeeceeecee e 15 45
Dark Geese (3)
Middle Rio Grande Valley Unit (3) ................. Dec. 28—Jan. 19 ... 2 2
Rest of State Oct. 12—-Jan. 26 ... 5 15
Light GEeSe .....oovviiiiiiicc e Oct. 12-JaN. 26 ..o 50
North Dakota
T o € SRR 6 18
High Plains ......coooiiiiiiieeeeee Sept. 21-DeC. 1 & oo
DecC. 7-DEC. 29 ...
Remainder of State .......cccccoviniiiiiiniiine Sept. 21-DeC. 1 .eeiiiiiieee e
Mergansers Same as for DUCKS ......ccoiiiiiieiiieiiee e 5 15
(07070 TSR Same as for DUCKS .....cceeeeiveeiiiiiee et 15 45
Canada Geese (4).
Missouri River Zone ..........cccocceevieniiniennneenee Sept. 21-DEC. 27 ..o 5 15
Rest of State ........... Sept. 21-Dec. 21 ... 8 24
White-fronted Geese .. Sept. 21-Dec. 1 2 6
Light Geese ..o, Sept. 21-DeC. 29 ...ccciiiiie 50
Oklahoma
[0 Lo & TSSO EPRT 6 18
High Plains ..o, OCE 12-JaN. 8 ..o s eeeenee e
Low Plains:
ZONE T oo Oct. 26-DeC. 1 & ooviiieciee e
Dec. 14-dan. 19 ...
ZONE 2 et NOV. 2—D€EC. T & oot
Dec. 14-Jan. 26 .......coeveviieiiiieee e
MErganSers ........coceeviiiiieiieeee st Same as for DUCKS .......ccooereeriieineieeeceeesieeeiee 5 15
(070 o) - R Same as for DUCKS .....ccevveieeeiiiiee e 15 45
Canada GEESE ......ccceereieriieiiieiie et NOV. 2—DEC. T & oo 8 24
DecC. 14-F€eb. 16 ...ocorcieeeceeecee e 8 24
White-fronted GEESEe ........ccceeveeiiieiiieiecieeee e NOV. 2-DEC. 1T & i 1 3
DeC. 14-Feb. 9 ...ooiieeeeee e 1 3
Light GEESE ....eovveiiiiiiieee e NOV. 2-DeC. 1 & ..eoiiiiiiiiiieeec e 50 i,
DecC. 14-F€eb. 16 ...ocorcieeeceeecee e L0
South Dakota
T o € USSR 6 18
High Plains ......ccocoeiiiiiiiee OCE. 12-DEC. 24 & .ottt e e teeenre e
= o2 e - o T 1 PR
Low Plains:
North Zone .......ccevvviiiiiieceeee Sept. 28-DeC. 10 ..ooiiiiiiiiiieeeeeeee e
Middle Zone ......cccooviiiiiii Same as for North Zone ........ccccccoeiiiiiiiiieniecieeneee
South ZONE ...ooeeevieeeee e Oct. 12-DEC. 24 ...
MEIQaNSErS ...cooueiiiiiii et Same as for DUCKS ......ccceoeieiieriiiiiie e
(070 o) - R Same as for DUCKS .....cceeveveeeiiiie et
(O o] e B =T o T - S
NOV. 2—Feb. 14 ...
Oct. 19-DEC. 22 & ..oveveeee et
Jan. 11-Jan. 19 e
White-fronted GEEese .........cceveevieineeiiiienieeeeee, Sept. 28-DEC. 8 ....ooiiiiiieee e
Light Geese Sept. 28—DEC. 22 .....ccieiiiieeeeee e
Texas
DUCKS (5) evtetieitieitie ettt ies eeeate e e bt e e et e b e b b e et bt e e a et b e e e e b e nr e e b e e b e e e enee s
High Plains ......coocieiiiieeee e Oct. 26-Oct. 27 &
Nov. 1-Jan. 26
Low Plains:
North Zone ......ccoeeeeeeiiieee e NOV. 2—DEC. 8 & ..ooiiiiiiieee et
Dec. 21-Jan. 26 ..
South ZoNe .....ooveviiiiiieiee e Nov. 2-Dec. 1 & ..
Dec. 14-Jan. 26 .....
MEIQAaNSErS ....coouiiiiiiiieeieeie e Same as for DUCKS ......cccooeiriieiiieciec e
COOLS ettt Same as for DUCKS .....cceeeeiueiieeieeceee e 15 45

Canada Geese and Brant:
East Tier:

South ZONE ...ooveeeeeeee e NOV. 2=JaN. 26 ..o 3 9
North Zone ......ccveeveeeiieee e, Same as South Zone . 3 9
L =T B T o () NOV. 2—F€D. 2 oo 5 15

White-fronted Geese:
East Tier:
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South ZoNe ....ooocveeecieieee e, NOV. 2-JaN. 12 ..o 2 6
North Zone ... Same as South Zone .......... 2 6
WESE TIer (B) .eevveeeeerireeeririeeee s Same as for Canada geese 1 3
Light Geese:
East Tier:
South ZoNe .....ccoecvvvieeeeeecee e, NOV. 2—JaN. 26 ..ooeoeeiitieeeee et 20
North Zone ... Same as South Zone 20
WesSt TIer ..o Same as for Canada geese ..........cccooevvviiiiiinciinenns 20
Wyoming:
DUCKS (7)1 ettt ettt ettt re e e ree feeateeeah e e e et e e et e b b e e e b e e et et e e ea et b e e eae e he e e r e abe e e b e e naneenee s 6 18
W4 o) o 1Y O S OCt. 5—OCt. 22 & ettt es reeeaieeeeaeeeaaies earreeessreeeaieeeaans
NOV. 2=JaN. T oot eees eeeeeiireee e e e e aii—e eeeeeeeeaiiraeeeaeeaas
Z0NE C2 ..o Sept. 21-DEC. 1 & oo
Dec. 14-Jan. 7 .......
Z0NE C3 ..o Same as Zone C2 ..
MErganSers ........cccovveeiiiieiine e Same as for Ducks
(07070 TS Same as for Ducks
Dark Geese
Z0N€ GTA (8) wevvrieeerieiere e OCt. 5—0Ct. 22 & oo 2 6
NOV. 22-F€eb. 16 ..o 4 12
Z0NE G oo OcCt. 5—0Ct. 22 & oo 5 15
Nov. 2-Dec. 1 & .. 5 15
Dec. 7-Feb. 1 ........ 5 15
Z0NE G2 ..o Sept. 21-Dec. 1 & 5 15
Dec. 14-Jan. 15 .. 5 15
ZONE G oo Same as Zone G2 .. 5 15
Light GEESE ....oovviieeiiiieci e Oct. 5-Dec. 30 & ... 10 30
Jan. 30—-Feb. 16 ....ccceeveiiiiee e 10 30

n Nebraska, the daily bag limit for scaup is 2.

(11
(2) In New Mexico, Mexican-like ducks are included in the aggregate with mallards.
(3) In New Mexico, the season for dark geese is closed in Bernalillo, Sandoval, Sierra, and Valencia Counties. In the Middle Rio Grande Valley
Unit, a limited season is established. See State regulations for additional information.
(4) In North Dakota, see State regulations for additional shooting hour restrictions.

(5) In Texas, the daily bag limit is 6 ducks, which may include no more than 5 mallards (only 2 of which may be hens), 2 redheads, 3 wood
ducks, 3 scaup, 2 canvasbacks, 2 pintails, and 1 dusky duck (mottled duck, Mexican-like duck, black duck and their hybrids). The season for
dusky ducks is closed the first 5 days of the season in all zones. The possession limit is three times the daily bag limit.

(6) In Texas, in the West Tier the daily bag limit for dark geese is 5 in the aggregate and may include no more than 1 white-fronted goose.

(7) In Wyoming, the daily bag limit may include no more than 1 hen mallard.

(8) See State regulations for additional restrictions.

Coot and Common Moorhen Limits:
Daily bag and possession limits are in
the aggregate for the two species.

Pacific Flyway mergansers) may include no more than
2 female mallards, 2 pintails, 2
redheads, 3 scaup, and 2 canvasbacks.

The possession limit is three times the

Flyway-Wide Restrictions
Duck and Merganser Limits: The daily

bag limit of 7 ducks (including daily bag limit.
Limits
Season dates
Bag Possession
Arizona
DUCKS (1) ettt ettt see e ree feebeeeabeeaa et e bt e e bt e b e e e b e e ea et et e e ea et e b e e eae e he e e r e e b e e e e e naneenee s 7 21
North Zone:
Yo T o R Oct. 19-Jan. 12 .. e 3 9
Other DUCKS ....cccvvveeieeeeeee e OCt. 4=Jan. 12 ..o 7 21
South Zone:
SCAUP ettt NOV. 2-JaN. 26 ..o 3 9
Other Ducks . Oct. 18-Jan. 26 ................... 7 21
Coots and MOOrNENS .......ccceeecveeeecivieeceieee e Same as for Other Ducks 25 75
Canada Geese and Brant:
NOIth Zone .....ooeeiiieeieeeee e OCt. 4=Jan. 12 ..o 3 9
SoUth ZONE ...eviiceeece e Oct. 18—JaAN. 26 ..o 3 9
White-fronted Geese .........cceevevveeniiiiiicnieeeeen Same as for Canada geese .........ccccvvevrieeniieieenieene 3 9
Light GEESE ....oovveiiiiiciciiic e Same as for Canada geese .........cccceeeevvenerivenienieenienns 10 30
California
0T Lo € P SPRR 7 21
Northeastern Zone:
SCAUP vt Oct. 5-Dec. 29 3 9
Other Ducks Oct. 5-Jan. 17 7 21
Colorado River Zone:
SCAUP ettt NOV. 2—JaN. 26 ..o 3 9
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Other DUCKS ....cccvveeeieeceeee e Oct. 18—JaAN. 26 ...ocovieeeciee e 7 21
Southern Zone:
SCAUP vt NOV. 2-JaN. 26 .....ooiiiiiiiiie e 3 9
Other DUCKS ....cccvieeeiieeeceee e Oct. 19-JaAN. 26 ..ooociiiiicee et 7 21
Southern San Joaquin Valley Zone
SCAUP ittt NOV. 2-JaN. 26 ..c.ooiiiiiiiieeeee e 3 9
Other DUCKS .....ccccvvvieeeieeeceeeee e Oct. 5—0Oct. 20 & . 7 21
NOV. 2=JAN. 26 ..ooieeeieeeeee ettt rereeeees eeeeeiiereeeeeeeaai—e eeeeeeeeaaieaeeaeeaaas
Balance-of-State Zone:
SCAUP ettt Nov. 2—Jan. 26 3 9
Other Ducks . Oct. 19—-Jan. 26 7 21
Coots and MOOrNENS ......cceeeeeveeeeriiee e e eciee e Same as for Other Ducks 25 25
Canada Geese (2)(3):
Northeastern Zone (4) .....ccccoccevveeneeenennieeenen. OCt. 5-Jan. 12 ..o 6 18
Colorado River Zone .... Oct. 18-Jan. 26 ... 4 12
Southern Zone (5) ........ Oct. 19-Jan. 26 ... 3 9
Balance-of-State Zone ..........ccceceevinieccnenen. Sept. 28-Oct. 2 & 6 18
Oct. 19-JaAN. 26 ..ooociiieccee e 6 18
Del Norte & Humboldt Counties ..................... Oct. 31—-Jan. 26 ... 6 18
Feb. 22—Mar. 10 ..o 6 18
White-fronted Geese:
Northeastern Zone ..........cccccovveeeeeeiciiiieenneen. OcCt. 5-JaNn. 12 & .oooeiiieeeeee e 6 18
Mar. 6-Mar. 10 .... 6 18
Colorado River Zone .........ccccecvvveeeeeeecccnnnnnnn.. Oct. 18-Jan. 26 ... 6 18
Southern Zone (5) ..covvoveeveerieniieeeeeeeeeee OCt. 19-JaN. 26 ....oeeiiiiieeee e 3 9
Balance-of-State Zone:
Sacramento Valley .......cccccoeeiniiirieennnnne Oct. 19-DEC. 21 . 3 9
Rest of Zone ....coooeieiiiii Oct. 19—-Jan. 26 ... 6 18
Feb. 15-Feb. 19 .. 6 18
Del Norte & Humboldt Counties ..................... Oct. 19-JaAN. 26 ..ooociiieccee e 6 18
Light Geese:
Northeastern Zone ..........cccccovveeveeeiccciiieeneen, NOV. 1-Jan. 12 & ..o 10 30
Feb. 7-Mar.10 ..... 10 30
Colorado River Zone ........cccceeeceeeeeiieeeccnenennns Oct. 18-Jan. 26 10 30
Southern Zone:
Imperial Valley .......cccccoovvniiiiiiniiiieee, Nov. 2—Jan. 26 & 10 30
Feb. 8-Feb. 23 .... 10 30
Rest of Zone .......... Oct. 19—-Jan. 26 ... 10 30
Balance-of-State Zone Oct. 19—-Jan. 26 & .. 10 30
Feb. 15-Feb. 19 ..... 10 30
Del Norte & Humboldt Counties ..................... Oct. 19-JaN. 26 ..oooceiee e 10 30
Brant:
NOMh ZONE ..oooveiiiee e NOV. 7—DEC. B .ooveeiieeeeieee e 2 6
SOUth ZONE .. NOV. 9—DEC. 8 ..o 2 6
Colorado
................................... 7 21
Sept. 21-0Ct. 9 & .ooeiiiiiiiie e 3 9
NOV. 2—JaN. 5 oo 3 9
Sept. 21-0Ct. 9 & .ooeeiiiiieree e 7 21
NOV. 2—JaN. 26 ..ooooiiiiieieeee e 7 21
Coots and MOOrNENS ......cceeeeveeeeeiieeeiieeeeee e Same as for Other DUCKS .......cccocvevviieeviieeecee e, 25 75
Canada Geese and Brant ........c.cccccvveevineeiencenn. Sept. 21-0Ct. 9 & eviriiriiieeee e 4 12
NOV. 2—JaN. 26 ..ooeeiiiieieee e 4 12
White-fronted Geese .. Same as for Canada GEEeSEe .......ccccceveveiiiesieeiensinene 4 12
Light GEESE ....oouveiiiiiiiieeeeeee e Same as for Canada Geese ........cccerveervieenieeieenieeens 10 30
Idaho
T o € USSR 7 21
Zone 1:
SCAUP ettt OCt. 26—JaN. 17 ..o 3 9
Other DUCKS ....cccvveeeiieeeeeee e OCt. 5=JaN. 17 et 7 21
Zone 2:
Scaup ....c..... Nov. 2—Jan. 24 .... 3 9
Other Ducks Oct. 12-Jan. 24 ... 7 21
Zone 3:
SCAUP it NOV. 2-JaNn. 24 ..o 3 9
Other Ducks . Oct. 12-JaN. 24 ... 7 21
COOLS et Same as for Other DUCKS .......cccceeeeiieeeiiieeeeee e, 25 75
Canada Geese and Brant:
ZONE T oot OCt. 5=JaN. 17 e 4 12
Zone 2 ... Oct. 12-Jan. 24 ... 4 12
ZONE B .ottt SAME 8S ZONE 2 ...oooieeeeeeee e 4 12

White-fronted Geese:
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Zone 1 OCt. 5=JaN. 17 ..o 6 18
Zone 2 Oct. 12—-Jan. 24 ... 6 18
Zone 3 Nov. 11—Feb. 23 6 18
OCt. 5=JaN. 17 .o 20 60
Oct. 29—-Jan. 17 & .. 20 60
Feb. 15—-Mar. 10 ..... 20 60
Nov. 26—Mar. 10 . 20 60
OCt. 12—JaN. 24 ..o 20 60
Montana
T o € SRR 7 21
Scaup ..ooceeevneene Sept. 28-DEC. 22 ......oiiiiiiieee e 3 9
Other Ducks Sept. 28—JaN. 5 & .cooiiiiiiie e 7 21
Jan. 10-Jan. 14 e 7 21
(07070 - TSR Same as for Other DUCKS ........ccoceeeiiieeciieeecee e, 25 25
Dark GEESE (7) .evvceevrereerririei e Sept. 28—JaN. 5 & oo 4 12
Jan. 10-Jan. 14 e 4 12
Light GEESE ....eovviriiiiiecie e Same as for Dark GEese .......c.ccceevereeireieriieneeeniee 20 60
Nevada
[0 Lo & TSP PPPT 7 21
Northeast Zone:
SCAUP ettt Sept. 21-0Ct. 30 & .oevriiiiieie e 3 9
NOV. 2—DEC. 17 oo 3 9
Other DUCKS .....cccoviieiiiiieeieccee e Sept. 21-0Ct. B0 & .oevriiiiiieeeee e 7 21
NOV. 2—JaN. 5 oo 7 21
Northwest Zone: . (0 To3 S T T T R < SN
Scaup ....ce... NOV. 2-JaN. 26 ..o 3 9
Other Ducks Oct. 12—00Ct. B0 & ..ooriiiiiieieeie ettt 7 21
NOV. 2—JaN. 26 ..oovieeiieiieee e 7 21
South Zone (8): ... Same as NOMhWESt ZONE ......ccccoiiiiiiiiiiiciiriii et renes rrere e
Coots and MOOrNENS ......cceeeevueeeeeiieeeeee e e ees Same as for Other DUCKS .......cccovevviieeciiieeceee e, 25 75
Canada Geese and Brant:
Northeast Zone .......cccccevvveveeciee e Same as for Other DUCKS .......ccccveviieeiviiee e, 3 9
Northwest Zone .. Same as for Other Ducks ... 3 9
South Zone (8) .... Same as for Other Ducks ... 3 9
Whitre-fronted GEese ........cccoeeevieeiineiiiecieeeee, Same as for Canada Geese 6 18
Light Geese (9):
Northeast Zone ........ccccceeiviiiiieiiieceee e, NOV. 2—JaN. 5 & oot 20 60
Feb. 22—Mar. 10 ....ccooieeeceee e 20 60
Northwest Zone ........cccceeeveciiiieiiieeceeee e, NOV. 2—JaN. 26 & ..o 20 60
Feb. 22—Mar. 10 ....cooocieeecee e 20 60
South Zone (8) ..ooveeeeerieeiiieceeeeeeee e NOV. 2-JaN. 26 ....ooiiiiiciieieeeeee e 20 60
New Mexico
[T Lo & T PP PPRTR 7 21
SCAUP oottt OCt. 12-JaAN. 5 oo 3 9
Other DUCKS ....c..eeeeiieeecieeeecee e Oct. 12-JaN. 24 ... 7 21
Coots, Moorhens and Gallinules ...........cccccuveenneee. Same as for Other DUCKS .......cccccveeviieeiiiieeceee e, 25 75
Canada Geese and Brant:
NOMh ZONe ..coueiiiieiieeee e Sept. 21-Oct. 6 & 3 9
Oct. 26—-Jan. 24 ... 3 9
SOUth ZONE ..eveeieeee e OcCt. 12-JaAN. 26 ..ooocieee e 3 9
White-fronted Geese:
North Zone Same as for Canada Geese 6 18
South Zone Same as for Canada Geese 6 18
Light Geese:
NOrh Zone ....coooovoiieeeecee e Same as for Canada Geese ........cccccoeeeecveeeccreeeeevenenn, 20 60
SoUth ZONE ...eveeiceee e Same as for Canada GEEeSe ........ccccevvvvevvveeercvreeernnnen. 20 60
Oregon
T o € USRS 7 21
Zone 1:
Columbia Basin Unit:
Scaup ...cceeen. Nov. 2—Jan. 26 .... 3 9
Other Ducks Oct. 12—Oct. 20 & 7 21
Oct. 23—Jan. 26 ......cccccevcvvveennes 7 21
Restof Zone 1 ..o, Same as Columbia Basin UnNit ..........cccocoiiiiiiiiiiiiiiiiis eeeeiieccieeeiiiees eeeeeiee e eanes
Zone 2:
SCAUP vt OCt. 5—DEC. 1T & oo 3 9
Dec. 4-Dec. 31 ... 3 9
Other DUCKS ....cccuveeeeiiieceeee e Oct. 5-Dec. 1 & .. 7 21
Dec. 4-Jan. 19 ......ccccceenne 7 21
COOLS et Same as for Other Ducks 25 75

Canada Geese (3):
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Northwest General Goose Zone (10) ............. Nov. 2-Nov. 10 & 4 12
Nov. 23—-Jan. 12 & . 4 12
Feb. 1-Mar. 10 ....... 4 12
Northwest Special Permit Zone (10) (11)(12)  Nov. 2-Nov. 10 & 4 12
Nov. 23—-Jan. 12 & 4 12
Feb. 1-Mar. 10 ....... 4 12
Southwest General Zone .........cccceevceeeeiieeennee Oct. 12-Dec. 1 & 4 12
Dec. 9-Jan. 26 ....... 4 12
South Coast Zone ........ccccceerierieenieeeeceeee Sept. 28-Dec. 1 & .. 4 12
Dec. 21-Jan. 12 & . 4 12
Feb. 22—Mar. 10 ..... 6 18
Harney and Lake County Zone ...........ccocee..e. Oct. 5-Dec. 1 & .. 4 12
Dec. 16-Jan. 26 .. 4 12
Malheur County Zone ........ccocceeveenieenenneeene. Oct. 5-Dec. 1 & .. 4 12
Dec. 16-Jan. 26 .. 4 12
Klamath County Zone .........ccccoevcvevinveneneennn. Oct. 5-Dec. 1 & .. 4 12
Dec. 16—Jan. 26 ........oovieeieiiiiiieeeeeecieee e 4 12
Eastern Zone ........ccooccveeiiiiiiiieee e Oct. 12—00Ct. 20 & ...oviieeiie e 4 12
Oct. 28-Jan. 26 ...... 4 12
Tillamook County (10)(11)(12) ...covvrveeirieeenne Nov. 2-Nov. 10 & ... 4 12
Nov. 23—-Jan. 12 & 4 12
Feb. 1=Mar. 10 . ..o 4 12
White-fronted Geese:
Northwest General Goose Zone ..................... Same as for Canada Geese 6 18
Northwest Special Permit Zone (9) . Same as for Canada Geese ... 6 18
Southwest General Zone .........cccceeeceveecveeennes Same as for Canada Geese ... 6 18
South Coast Zone Same as for Canada Geese 6 18
Harney and Lake County Zone:
Lake County ......ccceeveirieesieenieeee e Same as for Canada Geese 1 3
Rest of Zone ......ccooviiiiiiiieieceeeen Same as for Canada Geese ... 6 18
Malheur County Zone ........ccocceeveenieenienneeene. Same as for Canada Geese ... 6 18
Klamath County Zone .......c.ccccoveevineenecneennn. Oct. 5-Dec. 1 & .covveveieene 6 18
Jan. 23—-Mar. 10 .......ccoe..e 6 18
Eastern Zone .......... Same as for Canada Geese ... 6 18
Tillamook County (9) Same as for Canada Geese 6 18
Light Geese:
Northwest General Goose Zone ..................... Same as for Canada Geese .......cccccceeevieeeeiieeersinenenns 6 18
Northwest Special Permit Zone (9) ................ Same as for Canada GEESE .......ccccceeveveiiieiieeiieenieene 4 12
Southwest General Zone ........ccccceevceeeeciveeennes Same as for Canada GEEeSe ........cccevvvvveriveeercvveeernnnnn. 6 18
South Coast Zone .......ccceeeeeviieiieiieeeeeee Same as for Canada GEESE .......ccovveveieenieerieerieeienn. 6 18
Harney and Lake County Zone ..........cccoceeuee. Same as for Canada GEese ........ccocevrvieerveenieeneeeneenn. 6 18
Malheur County Zone ........ccccooeveeneneenienienn Same as for Canada Geese ........cocvveevereeniereeniennn. 20 60
Klamath County Zone ........cccceveevienieeneeenne. Same as for White-fronted Geese ........cccceevveereeeenne 6 18
Eastern Zone ... Same as for Canada GEESE .......cceveveieereeerieerieaiennn 6 18
Tillamook County (9) ...ccccverieerieiiieerieeieenees Same as for Canada GEeese ........cccocevrvieevieeenieereeeeenn. 6 18
Brant ......oeeeeiei e NOV. 16—DeC. 1 ..o 2 6
Utah (13)
[T Lo & T PPN 7 21
Zone 1:
Scaup ........... Oct. 5-Dec. 29 .... 3 9
Other Ducks Oct. 5=Jan. 18 ....oooiie e 7 21
Zone 2:
SCAUP et Same as ZoNE 1 ..o 3 9
Other Ducks . Same as ZONE 1 ...uioiiiiiiecieeee e 7 21
(070 7o) - R Same as for Other DUCKS .......ccccceveviieeeciee e, 25 75
Canada Geese and Brant:
NOrth ZONE ....eveveceee e Oct. 5=Jan. 18 ..o 3 9
Wasatch Front Zone Oct. 5-Oct. 17 & . 3 9
Nov. 2—-Feb. 2 ..... 3 9
Washington County Zone ..........cccceeeveenenennne Oct. 5-Oct. 17 & . 3 9
Nov. 2—-Feb. 2 ..... 3 9
Rest of State Zone .......cccceeeeieeeiieicceecee. Oct. 5-Oct. 17 & . 3 9
OCt. 26—JaAN. 26 ..cccevieeeceeeecee e 3 9
White-fronted Geese:
NOrth ZONE ....eveveceee e Same as for Canada Geese 6 18
Wasatch Front Zone .........ccccoccveiieiiinniinecinens Same as for Canada Geese ... 6 18
Washington County Zone ........ccccceceeneerineene Same as for Canada Geese ... 6 18
Rest of State Zone .......cccccoeceiviiiiiiciieeee, Same as for Canada Geese 6 18
Light Geese:
NOrth Zone ......oooveeiiiiiiiieeeeeceeeee e, Oct. 25—Jan. 18 & .. 20 60
Feb. 18-Mar. 10 ............... 20 60
Wasatch Front Zone ........cccceeeveiiieeneeeccs Same as for North Zone 20 60
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Washington County Zone ........cccccoveeeviiveniene Same as for North Zone ........cccoceveieeneneeieseecnee 20 60
Rest of State Zone .......cccccoviiiiiiiiiiee Oct. 22—-Jan. 26 & 20 60
Mar. 1-Mar. 10 ..o 20 60
Washington
[ 18 o3 PPN 7 21
East Zone:
SCAUP ittt NOV. 2-JaN. 26 ....ooiiiiiiicieeee e 3 9
Other DUCKS .....ccceecviiiiiiieciccec e OCt. 12-0Ct 16 & .vevruiiiiieeiieeee e 7 21
OCt. 19-JaN. 26 ..oooeiiee e 7 21
West Zone (14) ..oooevviiiieeiieeeeceeeeeee Same as East ZONE .......ooiiiiii it e e
COOES ittt Same as for Other DUCKS ........ccceevueiiiiiiieenieeeenieee 25 75
Canada Geese:
Management Area 1 (15): ....ccovieiiiniennicene OCt 12—0Ct. 24 & .ooiiiieeeeeee e 4 12
NOV. 2—JaN. 26 ..o 4 12
Management Area 2A (16) (17) (18): ............. NOV. 9—NOV. 27 & ..ot 4 12
NOV. 30-DeC. 1 & ..o 4 12
Dec. 11-Jan. 26 & ..ooceeeeiiieeiieeeeeee e 4 12
Feb. 2—Mar. 6 .......cocooiiiiiiiiiie e 4 12
Management Area 2B (16) (17) (18): ............. Oct. 12—0Ct. 23 & ..ooriiiiieiieeree e 4 12
NOV. 2-Jan. 18 ..o 4 12
Management Areas 3 (15) .....cccceveeeieeineene. OcCt. 12—0Ct. 24 & ..ooeiiiiieeiieeee e 4 12
NOV. 2-Jan. 18 ..o 4 12
Management Area 4 (15) .....cccocoevieeneeneeene. Oct. 12—00Ct. 13 & ..oiiiiiiiiiieeee e 4 12
OCt 16 & e 4 12
OcCt. 19-JaN. 26 ..c.ooiiiceeeree e 4 12
Management Area 5 (15) .....ccccccevciirieenncenne. OcCt. 12-0Ct. 14 & .ooiiiiiieeeiieeeee e 4 12
OcCt. 19-JaN. 26 ..coiiiiiceeeeee e 4 12
White-fronted Geese:
Management Area 1 (15) Same as for Canada Geese 4 12
Management Area 2A (16) . Same as for Canada Geese ... 4 12
Management Area 2B (16) . Same as for Canada Geese ... 4 12
Management Areas 3 (15) .. Same as for Canada Geese ... 4 12
Management Area 4 (15) ... Same as for Canada Geese ... 4 12
Management Area 5 (15) Same as for Canada Geese 4 12
Light Geese:
Management Area 1 (15) .....cccocveeviinieenncenne. Same as for Canada Geese 4 12
Management Area 2A (16) .....cccceveveeneeneeenne. Same as for Canada Geese ... 4 12
Management Area 2B (16) .......ccccecvevveenneenne. Same as for Canada Geese ... 4 12
Management Areas 3 (15) .....ccccceveiernieeneeene. Same as for Canada Geese ... 4 12
Management Area 4 (15) .....cccccceveiiieenncene. Same as for Canada Geese ... 4 12
Management Area 5 (15) .....cccocceeviieeieeneeene. Same as for Canada Geese ... 4 12
Brant (19):
Skagit CouNty ......ccoceeiiiiiiiieeeee e Jan. 11=Jan. 26 ......cooociiiiiiieee e 2 6
Pacific County ......ccceeveiiiiiiiiniee e Jan. 4-Jan. 19 . 2 6
Wyoming
[ 10 o3 SRR 7 21
Snake River Zone:
SCAUP ettt Sept. 21-DecC. 15 ..o 3 9
Other Ducks . Sept. 21-JaNn. 3 .o 7 21
Balance of State ZONE: et tabeeere e e ans
SCAUP ettt Sept. 21-DeC. 15 ..o 3 9
Other DUCKS ......cccevcviiniiiiieiecec e Sept. 21-Jan. 3 ..o 7 21
(070 To] (=S SUPPSOPRTRI Same as for Other DUCKS ........coceeiiiiiiinieeieneeeee 15 45
Canada Geese and Brant ..........ccccceveeiieinieniieene Sept. 21-DEC. 26 ....oocviiiiii 3 9
White-fronted GEESE .........cceeveeiieiiieiiieiieeieee Same as for Canada GEESE .......cceveerveenieeerieereeeienn. 3 9

Light Geese ..o, ClOSEA ..o e e

(1) In Arizona, the daily limit may include no more than either 2 hen mallards or 2 Mexican-like ducks, or 1 of each; and not more than 4 hen
mallards and Mexican-like ducks, in the aggregate, may be in possession.

(2) In California and Oregon, small Canada geese are Cackling and Aleutian Canada geese.

(3) In California, large Canada geese are Western and Lesser Canada geese.

(4) In California, in the Northeastern Zone, the daily bag limit may include no more than 2 large Canada geese.

(5) In California, in the Southern Zone, the daily bag limit for Canada geese and white-fronted geese is an aggregate bag limit.

(6) In Idaho, the season on light geese is closed in Fremont and Teton Counties.

(7) In Montana, check State regulations for special seasons/exceptions in Freezeout Lake WMA; Canyon Ferry; Flathead; Deer Lodge County;
and Missoula County.

(8) In Nevada, in the South Zone, the open season for all ducks, coots, moorhens, brant, and geese in the Clarke County portion of the South
Zone is only November 2 to January 26.

(9) In Nevada, there is no open season on light geese in Ruby Valley within Elko and White Pine Counties. In addition, the season is closed in
Kirch WMA, Mason Valley WMA, and Scripps WMA/Washoe State Park from February 10 to February 28.

(10) In Oregon, in the Northwest General Zone Zone, the Northwest Special Permit Zone, and the Tillamook County Zone, the daily bag limit
for Canada geese may not include more than 3 Cackling or Aleutian Canada geese.

(11) In Oregon, the Northwest Special Permit Zone is closed to all goose hunting, except for designated areas. See State regulations for spe-
cific boundary descriptions, times, days, and other conditions of the special permit season.
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(12) In Oregon, in the Northwest Special Permit Zone and the Tillamook County Zone, the bag limit for Dusky Canada geese is 1 per season.

(13) In Utah, the shooting hours are 7:30 a.m. to sunset on October 6 in Cache, Salt Lake, Davis, Weber, and Box Elder Counties.

(14) In Washington, the daily bag limit in the West Zone may include no more than 2 scoters, 2 long-tailed ducks, and 2 goldeneyes, with the
possession limit three times the daily bag limit. The daily bag and possession limit, and the season limit, for harlequins is 1.

(15) In Washington, in State Goose Area 4, hunting is allowed only on Saturdays, Sundays, Wednesdays, and certain holidays. In State Goose
Areas 1, 3, and 5, hunting is allowed everyday. See State regulations for details, including shooting hours.

(16) In Washington, see State regulations for specific dates and conditions of permit hunts and closures for Canada geese.

(17) In Washington, in Management Area 2A, the daily bag limit for Canada geese may not include more than 3 Cackling Canada geese. In
Management Area 2B, the daily bag limit for Canada geese may not include more than 3 Cackling and 1 Aleutian Canada geese.

(18) In Washington, in Management Area 2A and 2B, the bag limit for Dusky Canada geese is 1 per season.

(19) In Washington, brant may be hunted in Skagit and Pacific Counties only; see State regulations for specific dates.

(f) Youth Waterfowl Hunting Days.

The following seasons are open only to youth hunters. Youth hunters must be accompanied into the field by an adult at least 18 years of age.
This adult cannot duck hunt but may participate in other open seasons.

Definition

Youth Hunters: Includes youths 15 years of age or younger.

Note: The following seasons are in addition to the seasons published previously in the August 28, 2013, Federal Register (78 FR 53200).
Bag and possession limits will conform to those set for the regular season.

Season Dates

ATLANTIC FLYWAY
CONNECHICUL ...t Ducks, geese, mergansers, and COOS .........ccverieieriieeeeiiieeesieee e Oct. 5 & Nov. 2.
Florida Ducks, mergansers, coots, moorhens, and geese ........cccccceerceeerreeesnienenne Feb. 1 & 2.
Maryland (1)(8) ...coeeeoveeniiriieiieeiee s Ducks, coots, snow geese, Canada geese, sea ducks, and brant ............... Nov. 2 & Feb. 8.
Massachusetts ............ccccccovvcciiiiiiiecnns Ducks, mergansers, Coots, and geese ...........cccocciieiiiiiiic i Oct. 5 & Oct. 12.
NEeW JErsey .......cccvevvvecciiiicciiiiccieees Ducks, geese, mergansers, coots, moorhens, and gallinules.
North Zone . .5 & Nov. 2.
South Zone ... .12 & Nov. 9.
Coastal Zone . 26 & Nov. 16.
North Caroling ..........cccccccovveeeioenieinieinene, .1&8.
South Carolina ...........ccccccoeeeeeeieeeecinneennnn.. Ducks, geese, mergansers, and COOS ........ccccvrriierriiieeeniieeaneeeerieeesiiee e Nov. 16 & Feb. 1.
Virginia ........cocooeeeeieiiiicicieeeeeeeee Ducks, mergansers, coots, moorhens, tundra swans (10), and Canada Oct. 26 & Feb. 1.
geese (11).
MISSISSIPPI FLYWAY
ArKansas ... Ducks, geese, mergansers, coots, moorhens, and gallinules ...................... Feb. 1 & 2.
HHNOIS .. Ducks, geese, mergansers, and coots.
North Zone .......cccecieviiiciiiiciecee .12 & 13.
Central Zone ......cccocoeeieeieiinienieeee .19 & 20.
South Central Zone .........ccccooerivennenne .2&3.
South Zone ......ooccveiiiiiiiieeee .16 & 17
INAIANA ..o
North Zone ......cccceeviieeiiiiieeeee e .12 & 13.
Central Zone .......cccocevveeicieeniincieenee .19 & 20.
South Zone ......oocceeiiiiiiiiiee e .26 & 27.
JOWA oo
North Zone ......cccceeviieeiiiiieeeee e .5 &6.
Missouri River Zone .........ccccccoceereenne. .19 & 20.
South Zone ......ooccveiiiiiiiieeee .12 & 13.
KENUCKY ...
LT =E Qo] = PP PRPRTRPPN Feb. 1 & 2.
East Zone ......cccceiiiiiiiiii e .2&3.
LOUISIANG ...
West Zone ......coeveevieiiiiieeeeen .9 & Jan. 25.
East Zone ......ccociiiiiiiiie .16 & Feb. 1.
Coastal Zone .......ccccceevevvcieeniiniienes .2&3.
MISSISSIDPI . Ducks, mergansers, coots, moorhens, gallinules, and geese ..........cccccee... Nov. 16 & Feb. 1.
MISSOUI ...t Ducks, coots, mergansers, moorhens, gallinules, and geese:
North Zone ......ccccovvieiiiiieeee Oct. 19 & 20.
Middle Zone .......cccccerviiiiiniieieees Oct. 26 & 27.
South Zone ......ooccveiiiiiiiieeee Nov. 23 & 24.

ORIO ..o
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Season Dates

[ LI (T 1Y =T = o OO PPURRRROP PP Oct. 5 & 6.
North Zone
South Zone
Tennessee ...............
R 1TC) (o o] - YOS PP UT R ROPR PP Feb. 1 & 8.
(Rt aat= U e e L= o) B 7= LRSS Feb. 1 & 8.
CENTRAL FLYWAY
Kansas (4) ooeoeeieeiieeee e Ducks, dark geese, mergansers, and coots:
L e = 1 PN Sept. 28 & 29.
Low Plains:
EAIIY ZONE ..ot et e E et h e et bt a e e b e bt e et e bt e et e e ere e Sept. 28 & 29.
Late Zone Oct. 19 & 20.
SOULNEAST ZONE ... e ettt e e e e e e e e e e e e e e e —aeeeeeeeeaaa———eaaeeaaaab—ataeaeaaaaaraeaeaeeaaanraneen Oct. 26 & 27.
Oct. 5 & 6.

Sept. 28 & 29.
Oct. 19 & 20.
Sept. 28 & 29.

L e Lo T = = UL PP SRRORN Oct. 5 & 6.
Low Plains:
413 TN OSSPSR Oct. 12 & 13.
ZONE 2 ettt ettt eieeaaes eeeeeeeseeeeseseeeessstesessseesseseeesseseeessseseeisaeseeasseeseaseesiasteeeansteeiasteeiatteeiaseeeeaaneeeaarees Oct. 19 & 20.
TEXAS .eeeiiieiieee s Ducks, geese, mergansers, moorhens, gallinules, and coots:
L 0T N = 1 PPN Oct. 19 & 20.
Low Plains:
[N\ (0T (g I L= PSPPSRI Oct. 26 & 27.
1o UL 1o o = OSSPSR Oct. 26 & 27.
PACIFIC FLYWAY
AFIZONA ..ot
North Zone ........ccocviiiiniiiiic Sept. 28 & 29.
South Zone ......oocceeviiiiiieiieeeee Feb. 1 & 2.
California ..........cccoceeeunee
Northeastern Zone Sept. 21 & 22.
Colorado River Zone ........cccoeceeveinenn. Feb. 1 & 2.
Southern Zone ........cccocoevieeeiieniieeieene Feb. 1 & 2.
Southern San Joaquin Valley .. Feb. 1 & 2.
Balance-of-State Zone ..........ccccceeveenn Feb. 1 & 2.
Nevada ...
Northeast Zone .... Sept. 14 & 15.
NONWESTE ZONE ...t ettt s et b e b e e e bt sae e et e e e e bt e bt e eab e e s be e e bt e be e e bt e saneebeesaneebeeeaneens Sept. 28 & Feb. 8.
1o U g 7o) = PSSR PR Feb. 8 & 9.

(1) In Maryland, youth hunter(s) must be accompanied by an adult at least 21 years old and who possesses a current Maryland hunting li-
cense or is exempt from the hunting license requirement. The adult accompanying the youth hunter(s) may not possess a hunting weapon and
may not participate in other seasons that are open on the youth days.

(4) In Kansas, the adult accompanying the youth must possess any licenses and/or stamps required by law for that individual to hunt water-
fowl.
(8) In Maryland, the bag limit for Canada geese is 2 in the AP Zone and 5 in the RP Zone.

(9) In North Carolina, the daily bag limit in the Northeast Hunt Zone may not include dark geese except by permit.
(10) In North Carolina and Virginia, the daily bag limit may not include tundra swans except by permit.
(11) In Virginia, the daily bag limit for Canada geese is 2.

m 4. Section 20.106 is amended by: m a. Revising the introductory m b. Adding entries for the following
paragraphs; States in alphabetical order to the table;
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m c. Revising footnote (1) following the
table; and
m d. Adding footnotes (6) and (7)
following the table.

The revisions and additions read as
follows:

§20.106 Seasons, limits, and shooting
hours for sandhill cranes.

Subject to the applicable provisions of
the preceding sections of this part, areas
open to hunting, respective open
seasons (dates inclusive), shooting and
hawking hours, and daily bag and
possession limits on the species
designated in this section are as follows:

Shooting and hawking hours are one-
half hour before sunrise until sunset,

except as otherwise restricted by State
regulations. Area descriptions were
published in the August 23, 2013,
Federal Register (78 FR 52658).

Federally authorized, State-issued
permits are issued to individuals, and
only the individual whose name and
address appears on the permit at the
time of issuance is authorized to take
sandhill cranes at the level allowed by
the permit, in accordance with
provisions of both Federal and State
regulations governing the hunting
season. The permit must be carried by
the permittee when exercising its
provisions and must be presented to any
law enforcement officer upon request.

The permit is not transferable or
assignable to another individual, and
may not be sold, bartered, traded, or
otherwise provided to another person. If
the permit is altered or defaced in any
way, the permit becomes invalid.

CHECK STATE REGULATIONS FOR
ADDITIONAL RESTRICTIONS AND
DELINEATIONS OF GEOGRAPHICAL
AREAS. SPECIAL RESTRICTIONS MAY
APPLY ON FEDERAL AND STATE
PUBLIC HUNTING AREAS AND
FEDERAL INDIAN RESERVATIONS.

Note: The following seasons are in addition
to the seasons published previously in the
August 28, 2013, Federal Register (78 FR
53200).

Limits
Season dates
Bag Possession
MISSISSIPPI FLYWAY
Kentucky (1)(B) ..eeeoveeeeeeeiieieeeiee e Dec. 14-Jan. 12 ... 2 2
TENNESSEE (T) ecveeeeeeeereeeeeeee st NOV. 28—Jan. 1 ... 3 3
CENTRAL FLYWAY
OKIZhomMa (1) ecveeieeieee e Oct. 19-Jan. 19 ..o 3 9
Texas (1):
ZONE A o NOV. 2—Feb. 2 ..o 3 9
Nov. 22—Feb. 2 3 9
Dec. 21-Jan. 26 2 6

(1) Each person participating in the regular sandhill crane seasons must have a valid sandhill crane hunting permit and/or a State-issued Har-

vest Information Survey Program (HIP) certification for game bird hunting in their possession while hunting.

*

(6) In Kentucky, the season limit is 2 cranes. If the harvest objective of 400 cranes is obtained before the season ending date, the season will

close.

(7) In Tennessee, the shooting hours are from sunrise to 3 p.m.

m 5. Section 20.107 is revised to read as
follows:

§20.107 Seasons, limits, and shooting
hours for swans.

Subject to the applicable provisions of
the preceding sections of this part, areas
open to hunting, respective open
seasons (dates inclusive), shooting and
hawking hours, and daily bag and
possession limits on the species
designated in this section are as follows:

Shooting hours are one-half hour
before sunrise until sunset, except as
otherwise restricted by State

regulations. Hunting is by State permit
only.

Federally authorized, State-issued
permits are issued to individuals, and
only the individual whose name and
address appears on the permit at the
time of issuance is authorized to take
swans at the level allowed by the
permit, in accordance with provisions of
both Federal and State regulations
governing the hunting season. The
permit must be carried by the permittee
when exercising its provisions and must
be presented to any law enforcement
officer upon request. The permit is not
transferable or assignable to another

individual, and may not be sold,
bartered, traded, or otherwise provided
to another person. If the permit is
altered or defaced in any way, the
permit becomes invalid.

CHECK STATE REGULATIONS FOR
ADDITIONAL RESTRICTIONS AND
DELINEATIONS OF GEOGRAPHICAL
AREAS. SPECIAL RESTRICTIONS MAY
APPLY ON FEDERAL AND STATE
PUBLIC HUNTING AREAS AND
FEDERAL INDIAN RESERVATIONS.

Note: Successful permittees must
immediately validate their harvest by that
method required in State regulations.

Season dates

Limits

ATLANTIC FLYWAY

North Caroling .............cccoveeevieeeecieeecceeeenns

Virginia
CENTRAL FLYWAY (1)
Montana
North Dakota

Nov. 9—-Jan. 31
Dec. 2-Jan 31

Sept. 28-Jan. 2
Sept. 28-Dec. 29

1 tundra swan per season.
1 tundra swan per season.

1 tundra swan per season.
1 tundra swan per season.
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Season dates

Limits

South Dakota ..........ceeeeeeecceeieeeieeciiiieeeeee,

PACIFIC FLYWAY (1)(2)
Montana (3)
Nevada (4)(5) ..
Utah (5)(6)

Sept. 28-Dec. 22

Oct. 12-Dec. 1
Oct. 12-Jan. 5
Oct. 5-Dec. 8

1 tundra swan per permit.

1 swan per season.
2 swans per season.
1 swan per season.

Any species of swan may be taken.

(
(
(
(

See State regulations for description of area open to swan hunting.

1)

2)

3) In Montana, all harvested swans must be reported by way of a bill measurement card within 3 days of harvest.
4) All harvested swans and tags must be checked or registered within 5 days of harvest.

(5) Harvests of trumpeter swans are limited to 5 in Nevada and 10 in Utah. When it has been determined that the quota of trumpeter swans al-
lotted to Nevada and Utah will have been filled, the season for taking of any swan species in the respective State will be closed by either the Di-
rector upon giving public notice through local information media at least 48 hours in advance of the time and date of closing, or by the State
through State regulations with such notice and time (not less than 48 hours) as they deem necessary.

(6) In Utah, all harvested swans and tags must be checked or registered within 3 days of harvest.

m 6. Section 20.109 is amended by:
m a. Revising the introductory
paragraphs;
m b. Adding entries for the following
States in alphabetical order to the table;
and
m c. Adding footnotes (4), (5), (6), and
(7) following the table.

The revisions and additions read as
follows:

§20.109 Extended seasons, limits, and
hours for taking migratory game birds by
falconry.

Subject to the applicable provisions of
the preceding sections of this part, areas
open to hunting, respective open
seasons (dates inclusive), hawking
hours, and daily bag and possession
limits for the species designated in this
section are prescribed as follows:

Hawking hours are one-half hour
before sunrise until sunset except as
otherwise restricted by State
regulations.

Area descriptions were published in
the August 22, 2013 (78 FR 52338) and
August 23, 2013 (78 FR 52658) Federal
Registers.

CHECK STATE REGULATIONS FOR
ADDITIONAL RESTRICTIONS AND
DELINEATIONS OF GEOGRAPHICAL
AREAS. SPECIAL RESTRICTIONS MAY
APPLY ON FEDERAL AND STATE
PUBLIC HUNTING AREAS AND
FEDERAL INDIAN RESERVATIONS.

Limits: The daily bag limit may
include no more than 3 migratory game
birds, singly or in the aggregate. The
possession limit is three times the daily
bag limit. These limits apply to falconry

during both regular hunting seasons and
extended falconry seasons—unless
further restricted by State regulations.
The falconry bag and possession limits
are not in addition to regular season
limits. Unless otherwise specified,
extended falconry for ducks does not
include sea ducks within the special sea
duck areas.

Although many States permit falconry
during the gun seasons, only extended
falconry seasons are shown below.
Please consult State regulations for
details.

Note: The following seasons are in addition
to the seasons published previously in the
August 28, 2013, Federal Register (78 FR
53200).

Extended falconry dates

ATLANTIC FLYWAY
Delaware

* *

Ducks, mergansers, and coots

[T = o | SRRSO SPPRPN

Florida

* *

Ducks, mergansers, light geese, and coots

Georgia

Ducks, moorhens, gallinules, and sea ducks

Maine
Ducks, mergansers, and coots (4):

[N L] T o 1= SRR

South & Coastal Zones
Maryland

Light Geese
Massachusetts

Ducks, mergansers, sea ducks, and coots

New Hampshire
Ducks, mergansers, and coots:

I Lo =Y o 7 o o T SR
1] =TT 7o ) = PR

Coastal Zone
New Jersey
Woodcock:

[N [0 g 4 o] o1 T USSP

* *

Jan. 27-Mar. 1.
Nov. 25-Dec. 21 & Jan. 27—-Mar. 1.

* *

Oct. 30-Nov. 12 & Feb. 3-Feb. 28.

Dec. 2-Dec. 6 & Jan. 27-Jan. 29.

Dec. 12—Feb. 1.
Jan. 8—Feb. 28.

* *

. 31-Mar. 10.
. 26—Mar. 10.
. 16—Mar. 10.

....... Oct. 5 & Feb. 1-Feb. 5.
Dec. 1-Jan. 14.
Nov. 4—Nov. 18 & Dec. 16-Jan. 14.
Jan. 25-Mar. 10.
Oct. 1—Oct. 18 & Nov. 25-Jan. 15.
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Extended falconry dates

SOULN ZONE ...t e e e e e e et e e e e e e e ea e e e e e e e e e aaraaeaaeeeaaannees Oct. 1-Nov. 8 & Dec. 2-Dec. 18 & Jan.
2-Jan. 15.
Ducks, mergansers, coots, and brant:
I L] 7o 1= SRR Jan. 16-Mar. 8.
SToT01 (g [ o] o 1= SRRSO Jan. 17-Mar. 10.
(070 X- 11 7= 1 74 o] o [ TSP Jan. 27-Mar. 10.
New York
Ducks, mergansers and coots:
LONG ISIANA ZONE ... e Nov. 1-Nov. 27 & Jan. 27-Feb. 13.
NOMNEASIEIN ZONE ....oveeiieieeeeee e e e e e e e e e e e aaar e e e e e e eeeaasaeeeeens Oct. 1-Oct. 4 & Oct. 14—Oct. 25 & Dec.
16-Jan. 13.
S ToT0] (g 1=T= 1) (T g T o o T TR Oct. 1-Oct. 11 & Oct. 21-Nov. 16 & Jan.
7-Jan. 13.
WESEEIN ZONE ..ottt e ettt e e e e e e e e e e e s e et aeeeeeeeseasbsseeeeeeesensaneeeeeeeansnrrens Oct. 1-Oct. 25 & Dec. 9-Dec. 27 & Jan.
18.
North Carolina
Ducks, Mergansers and COOS ......cciiiiiiiiiiiieiiie et ie et ee et e e et e e e s aee e e s bt e e sanbe e e e nseeeaneeeeanneeanas Oct. 21-Nov. 2 & Jan. 27—Feb. 15.
Pennsylvania
Ducks, mergansers, and coots:
North Zone Dec. 2-Dec. 23 & Feb. 8-Mar. 10.
South Zone .. Oct. 28-Nov. 14 & Feb. 5-Mar. 10.
[ [0] g 1= Y] o) = SRR Dec. 16-Dec. 26 & Jan. 29-Mar. 10.
[T = T= 374 o o TSR Jan. 17-Mar. 10.
Canada Geese:
[N 2] S o) o L= SR Mar. 1-Mar. 10.
AP Zone Jan. 28-Mar. 10.
RP Zone Mar. 4-Mar. 10.
South Carolina
Ducks, Mergansers, and COOLS ........iciiiiiiiiiaiiie e ee et e et e et e e bee e e bt eessnsee e s neeeesnneeeeanneaeaas Nov. 1—Nov. 22 & Dec. 2-Dec. 6 & Jan.
27-Jan. 29.
Virginia
Ducks, Mergansers, and COOS ........iciiiiiiiiiiiiie et ee et e e e s e e e e s e e e e neeeeanneeenas Dec. 2-Dec. 6 & Jan. 27-Feb. 22.
Canada Geese:
EaStern (AP) ZONE .......oo i e Dec. 7-Dec. 17 & Jan. 30-Feb. 22.
Western (SJBP) Zone .. .. Dec. 7-Dec. 13 & Feb. 17-Feb. 22.
127 = T | PSSO UP SRR Oct. 10-Dec. 21 & Jan. 27-Jan. 31.
MISSISSIPPI FLYWAY
Arkansas
Ducks, mergansers, and COOTS .......ceiiuiiiiiriiiiriieeiie ettt ne e Feb. 1-Feb. 15.
lllinois
Ducks, Mergansers, and COOS .........ciiiiiiiiieiiiie i ee e e e e s e s e e e neeesanneeenas Feb. 10-Mar. 10.
Indiana

Ducks, mergansers, and coots:
NOMN ZONE ... s Sept. 27-Sept. 30 & Feb. 14—Mar. 10.
Central Zone ... ... Oct. 19-Oct. 25 & Feb. 17-Mar. 10.

South Zone Oct. 26-Nov. 1 & Feb. 17-Mar. 10.
lowa
Ducks, mergansers, and coots:
[N L] g o] o 1 TSRS . 15—Jan. 28.
Missouri River Zone . . 20—Feb. 2.
SOULN ZONE ...t et e e e e e e et e e e e e e e aaa e e e e e e e aenbrarraaeeeaaannees . 15—Jan. 28.
White-fronted Geese:
NOI GOOSE ZONE ....eveeiieee et e et e e e et e e e e e e e aba e e e e e e e e eeasaeeeeeeeeaesssseneeens . 11-Jan. 12.
Missouri River Zone . 25-Jan. 17.
South Goose Zone . 18-Jan. 17.
Kentucky
Ducks, mergansers, and coots . 5-Nov. 27 & Jan. 27-Jan. 31.
GIBESE ...uviieeteee ettt ettt e ettt e e e e e e e e e e ——eeea—eeeah—eeeah—eeeabeeeaaareeeaatteeeaaeeeeareeeaasteeeaanneeeaneeas . 5—Nov. 27.
Louisiana

Rails and moorhens:
WeSt aNd EASt ZONE ...ttt e e e e e e e e e aas Nov. 4-Nov. 8 & Jan. 2—-Feb. 2.
(070 T- 11 7= 14 o] o [ TSRO Nov. 4-Nov. 8 & Jan. 2-Jan. 31.
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Extended falconry dates

Ducks:
R A=) Q74 o 1= SR Nov. 4-Nov. 15 & Dec. 16-Dec. 20 &
Jan. 20-Feb. 2.
EQSE ZONE ... e enn e nnneas Nov. 4-Nov. 22 & Dec. 9-Dec. 13 & Jan.
27-Feb. 2.
C0ASTAlI ZONE ...ttt nne e Nov. 4-Nov. 8 & Dec. 2-Dec. 13 & Jan.
20-Jan. 31.
Michigan
Ducks, mergansers, coots, and MOOINENS ..........ccuiiiiiiiiiiiiie e Dec. 30—-Feb. 2 & Mar. 1-Mar. 10.
Minnesota
Ducks, mergansers, coots, moorhens, and gallinuIEs ...........ccccoeciiiiiiiiinieiieenc e Dec. 14—Jan. 28.
Mississippi
[0 Y S Nov. 16—Nov. 24 & Jan. 15—-Feb. 9.
Ducks, mergansers and COOLS ........c.cciiiiiiiiiiiie et e e e e e e Feb. 8-Mar. 10.
Missouri
Ducks, Mergansers, and COOS ........iciiiiiiiiiiiiie et ee et e s e e s an e e sne e e e neeeeanneeenas Sept. 7-Sept. 22 & Feb. 10-Mar. 10.
Ohio
Ducks, mergansers, and COOTS ........cccciiiiiiiiiiii i e Sept. 1-Sept. 22 & Feb. 8-Mar. 2.
GIBESE ..ttt ettt h b bRt ea e R ea e bR e b b e b bt e bttt ettt nneeaes Sept. 1-Sept. 22 & Feb. 8-Feb. 12.
Wisconsin
Rails, snipe, moorhens, and gallinules:
NOIh DUCK ZONE ...ttt ettt et nne e Sept. 1-Sept. 20 & Nov. 20-Dec. 16.
SOULh DUCK ZONE ...ttt ettt ettt ettt e st e sneesane e Sept. 1-Sept. 27 & Oct. 7-Oct. 11 &
Dec. 2-Dec. 16.
MiSSISSIPPI RIVEN ZONE ..o e Sept. 1-Sept. 20 & Sept. 30-Oct. 11 &
Dec. 2-Dec. 16.
L Lo To T [o7o el QTSP PP ORI Sept. 1-Sept. 21 & Nov. 5-Dec. 16.
Ducks, Mergansers, and COOS .........cuiiiiiiiiriiiie et ee et e e s e s nne e e anee e Sept. 14-Sept. 15 & Jan. 10-Feb. 23.
CENTRAL FLYWAY
Kansas
Ducks, mergansers, and coots:
[ 01T o F= V1 o S USSP PPRPRRPTRPRt Feb. 24—Mar. 10.
N